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If a new edition of this work was appropriate when 
the second was published, how much more so must it 
be now, when we have in so many respects a new 
Practice presented to us by the Eules of 1883 ! It has 
been no light labour to go carefully through these New 
Eules and digest them, and prepare this edition, which 
has in a gr^t many parts been necessarily a rewriting 
of the work, and it may be said that there was scarcely 
a page in which alteration was not necessary. I hope 
I have succeeded in presenting my readers with a 
correct and reliable manual of the new Practice as it 
will be on and after the 24th of October next, and I 
think it will be found that little if anything has been 
omitted which ought to have found a place in the work. 
I have striven to keep down the size, but with all that 
it has been necessary to somewhat enlarge it ; but this 
cannot be considered a disadvantage, as I am sure the 
book by reason of it will be found a far more com- 
plete one than either of the prior editions. 
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If time shall show any errors in my work through 
misconception of some of the new provisions, I think 
I may ask for them to be dealt with tenderly, bearing 
in mind that I am the first to endeavour to make the 
path of the new Practice smooth to the student. 

But not only by the student, in the ordinary accept- 
ance of the word, do I trust that my book will be read. 
The whole profession must be students of the new 
Practice, and if practitioners will only deign to believe 
that they can reap a benefit from the perusal of such 
a small work as this, I have a confident hope that they 
will find that they have acquired from its pages a 
good knowledge of the new procedure, and that they will 
find it acceptable for after use to turn to on any points 
arising in daily practice. With this idea specially in 
view, I have bestowed great pains on the Index. 

The text of the book was in type before the new Bank- 
ruptcy Act (46 & 47 Vict. c. 52), appeared, hence the 
provisions of sects. 92, 93, and 94 are not referred to as 
they strictly should have been on p. 14, in dealing with 
the jurisdiction of the High Court. The student will 
observe that the London Bankruptcy Court is by this 
Act united with the Supreme Court of Judicature, 
the jurisdiction of the London Bankruptcy Court is 
transferred to the High Court, and Bankruptcy matters 
are to be assigned to such Division of the High Court 
as the Lord Chancellor may from time to time direct. 
Bankruptcy, however, will of course remain a separate 
Practice, and calls for no further remark in this work.' 

J.I. 

22, Chancery Lane, W.C. 
September, 1883. 
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A SECOND EDITION of this Practice having been called 
for, I have gone through the work with great care, and 
have found, firstly, that there were some things omitted 
originally ; and secondly, that in the three years which 
have elapsed since the publication of the first edition 
much has occurred in the shape of Acts, Eules, and 
Cases to render necessary very material alterations 
throughout. My work has to some extent been ren- 
dered easier by a practical observance, in reading with 
my pupils, of various points and alterations, and also 
by being myself actively engaged in my profession, 
and having particular matters of practice therein from 
time to time drawn to my attention. The various new 
Eules, and particularly those of April, 1880, had 
rendered the former edition unsatisfactory, and 
though I had endeavoured to rectify the imperfections 
which necessarily arose, by publishing and having 
bound up with the work some observations on those 
Rules, yet I am glad a new edition has now become 
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necessary, that I may present the work to my readers 
in a whole and complete state down to the present 
time. 

A new edition of any work on Practice is at the 
present time also very appropriate, by reason of the 
recent Order in Council uniting the Queen's Bench, 
Common Pleas, and Exchequer Divisions into one, 
called the Queen's Bench Division, and abolishing the 
time-honoured oflBces of Lord Chief Justice of the 
Common Pleas and Lord Chief Baron of the Ex- 
chequer. This was an alteration demanded by common 
sense, and which could only have been withstood by 
conservatism of a character that does not now very 
largely exist. In the House of Commons, the mover 
of an address against the Order in Council effecting 
the change, spoke eloquently on the fading away of 
our ancient institutions, — ^but of what avail in this age 
of utilitarianism ? The Student will find that all 
alterations necessary on account of this Order have 
been embodied in the text. 

Though amplifying the work in various places, and 
adding one additional chapter (on Arbitration), and 
also giving some Forms in the Appendix which were 
not in the former edition, I have not forgotten what 
I originally aimed at, that is, avoiding unnecessary 
details and stating the matter in as short a form as it 
conveniently could be put ; and the Student, — although 
the book contains 233 pages as against 173 in the first 
edition, — will not have much to complain of in the size 
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of it. Its success as a book for Students is amply 
shewn by reference to past examinations. 

Beyond Students, I hope and expect that this work 
will prove of use to practitioners, as being a handy 
volume from which matters arising in practice can be 
quickly found, and enabling the practitioner to at once 
turn to the point in the particular Act, Eule, or Order. 
With this view I have taken particular pains in 
revising and enlarging the Index. 

J.I. 

22, Chancert Lane, W.C. 
7tine, ISbl. 
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In September, 1875, 1 published a guide to the Supreme 
Court of Judicature Acts, 1873 and 1875, in the shape 
of Questions and Answers, considering that, at that 
time, the most useful way of bringing the subject of 
the new practice before the Student. Over two years 
having elapsed since the Judicature Acts came into 
operation, and the practice having become somewhat 
settled, it may be now advantageously considered as a 
whole, and not simply with reference to the alterations 
made by the Acts. 

My object in writing the present work has been 
to give to the Student, as shortly and simply as pos- 
sible, such an elementary view of the proceedings in 
the Queen's Bench, Common Pleas, Exchequer, and 
Chancery Divisions of the High Court of Justice as 
will enable him to satisfactorily pass any reasonable 
examination on the subject. I have specially aimed at 
avoiding details which have appeared to me unneces- 
sary or beyond the scope of the book, and also at 
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putting the subject-matter in as short fonn as is eon- 
'sistent with a proper explanation. If in any points 
it should be that I have been too brief, the references 
given throughout will furnish the means of acquiring 
further information or explanation. 

If my object has been successfully attained, I think I 
shall have supplied a great want which at the present 
time exists, especially amongst Students for the Final 
Examination of the Incorporated Law Society. 

I have to thank my friend and former pupil Mr. 
T. Eustace Smith for his assistance in preparing the 
Index. 

J.I. 

22, Chanceky Lai9e, W.C. 
March, 1878. 
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PART L 

OF THE COUETS, THE JUDGES AND OFFICERS 
THEREOF; AND OF PARTIES TO ACTIONS AND 
JOINDER OF CAUSES OF ACTION. 



CHAPTER I. 

THE FORMER COURTS AND THE PRACTICE THEREIN. 

The Supreme Court of Judicature Acts of 1873 {a) 
and 1875 (6), together with the new Rules of 1883 
thereunder, although to a great extent constituting in 
themselves a new practice, yet require at the outset 
for their proper understanding some slight explanation 
of the former Courts, and the practice therein, espe- 
cially as, where no provision is made on the subject, 
the jurisdiction of the Courts is to be exercised as 
nearly as can be in the same maimer as formerly (c), 
and the former procedure and practice remain in force. 
All, however, that is sought in the present chapter is 
to give the student some information purely general in 
its nature. 



(o) 36 & 37 Vict. c. 66. 
(6) 88 & 89 Vict. c. 77. 
(c) Jud. Act. 1878, s. 23 ; Order lxxil r. 2. 
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2 THE FORMER COURTS AND THE PRACTICE THEREIN. 

The CourtB of The Courts of Common Law were older in their 
Common Law. ^^^^^^ ^^^^ ^^^ ^^^^^^ ^j Chancery, being, indeed, the 

outcome of a very ancient body called the Aula Regis, 
Aula Regis. In this Court the Sovereign was Judge, and the Court 
followed the Sovereign wherever he went over the 
country ; the inconvenience of this was found to be so 
great that it was enacted by Magna Charta that 
" Common Pleas" should no longer follow the King's 
person, but be held in some fixed place. In consequence 
of this enactment the Court of Common Pleas (so called 
in contradistinction to Crown Pleas) was established 
at Westminster, and all ordinary civil matters were 
determined there. Later in Edward the First's reign the 
Court of Exchequer was carved out of the Aula Eegis 
for the determination and management of Eevenue 
matters, and the remnant of the Aula Regis was styled 
the King's Bench, and continued, as the old Aula 
Eegis had done, to possess a criminal jurisdiction 
and also a superintending power over the inferior 
tribunals in the kingdom. By certain fictions which 
it appears unnecessary now to explain, the Court of 
Exchequer and the Court of King's Bench acquired a 
civil jurisdiction as well as the Court of Common Pleas. 

The Common Law Courts became, therefore, three 
in number, viz., the Court of King's or Queen's Bench, 
the Court of Common Pleas, and the Court of Ex- 
chequer. At the time the Judicature Acts came into 
operation, actions were brought in common in any one 
of these Courts as the litigant chose, but each had 
also some exclusive jurisdiction; particularly the 
Court of Queen^s Bench had an exclusive power over 
inferior jurisdictions, and also a general criminal 
jurisdiction; the Court of Common Pleas had an 
exclusive jurisdiction in actions relating to dower, and 
by 6 Vict. c. 18, s. 60, in appeals from decisions of 
revising barristers as to registration of electors ; and 
the Court of Exchequer had an exclusive jurisdiction 
in Eevenue matters. 
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At the time the Judicature Acts came into opera- Former Judges 
tion the Courts of Common Law comprised fifteen «* Co™™oJ» 
Judges, viz., the Lord Chief Justice of England, the 
Lord Chief Justice of the Common Pleas, the Lord 
Chief Baron of the Exchequer, and twelve puisne 
Judges, or Judges of less degree. Appeals lay, in 
the first instance, to a Court known as the Exchequer 
CJhamber, and from thence to the House of Lords. 

The Court of Chancery arose from the defects of The Court of 
these Courts of Common Law. For every right there ^^' 
was supposed to exist at Common Law a certain proper 
form of writ, but in respect of some matters for which 
-clesLTlj relief ought to have been given no form of writ 
was found, and the practice therefore grew up of 
^applying to the Sovereign in person, asking him as a 
matter of favour to give the required remedy. The 
Sovereign generally deputed such applications to his 
Lord Chancellor, and therefore gradually the practice 
•grew up of applying direct to the Chancellor, who 
thus in himself originally constituted the Court of 
Chancery (d). 

At the time of the coming into operation of the Former Judges 
Judicature Acts the Court of Chancery comprised ^^ *^^''y- 
seven Judges, viz., the Lord Chancellor and two Lords 
Justices constituting — either sitting together or 
separately — a Court of Appeal, and the Master of the 
EoUs and three Vice-Chancellors. The Lord Chancellor, 
as before explained, was the first Judge in Chancery; 
the Master of the Eolls was originally merely a 
master in Chancery to whom ceitain matters were 
referred, and by a gradual development his position 
assumed that of an independent Judge, being finally 
settled by statute ; the three Vice-Chancellors were 
.appointed respectively in 1811 and 1842, and the 
Lords Justices in 1851. On account of his more 



(d) See Haynes' Outlines of Eq. 5th ed. 13. 
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ancient origin the Master of the Bolls ranked next to* 
the Lord Chancellor in order of precedence. The^ 
ultimate Court of Appeal was, as at Common Law, the 
House of Lords. 



DiflFerence in The Courts of Law were governed by strict rules,. 

I^dln iSuity. ^^^ ^^ "^^ dififerent with the Court of Chancery in its 
first origin. There originally justice was measured out 
according to the conscience of each particular Chancellor;, 
but in course of time this ceased to be the case. 
Equity was modelled from time to time by various- 
Judges, and legislative enactments, so that at the time 
of the Judicature Acts Courts of Equity were as much 
bound by legislative enactments and precedent decisions- 
as were the Courts of Law. 



Inoonvenience 
of the two 
distiDcfc sys- 
tems of Law 
and Equity. 



Former Com- 
mon Law 
practice. 

Writ. 



These two different systems of Law and Equity 
had therefore their origin naturally enough, but how- 
ever satisfactory in explanation was their separate 
existence, it could hardly be said to be so in practice, 
for in some cases a litigant ran the risk of applying 
for relief to the wrong Court, and thus failing, having 
to bear the cost of his proceedings and commence 
over again in the other Court; in others matters 
the one Court could give a partial relief, and for 
complete relief the assistance of the other had also to 
be obtained, and there was besides a wide difference in 
the practice. 

It will now be best to give shortly an outline of 
the former practice in the Courts of Common Law and 
the Court of Chancery respectively, so that the student 
may be able to compare some points of the old with 
the new practice given throughout this work, and thus 
see with greater force the nature and effect of the 
alterations. 

The first step in an ordinary Common Law action 
was a writ of summons, being in its main particulars 
the same as a writ of summons under the present 
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practice {g). This was served on the defendant, and 
-on his failing to appear thereto within eight days judg- 
ment was signed, much the same as under the present 
practice. If he appeared the pleadings then com- 
menced. 

The first" pleading in the action was a declaration. Declaration, 
being a written statement of the plaintiffs case, couched 
in many particulars in technical language, and fre- 
•quently in its technicalities involving considerable 
repetition and running on to considerable length. This 
was delivered to the defendant's solicitor — or attorney, 
as he was called at law — ^with a notice indorsed 
thereon requiring him to plead thereto within eight 
•days. 

The next step was a plea by the defendant, being a piea. 
written statement of his case, and, like a declaration, 
•often very lengthy and very technical. 

The plaintiff then delivered a replication, which was Replication, 
usually simply a joinder of issue, viz., a direct denial 
of the points urged by the defendant, and if this were 
so the pleadings were then ended, for the great object 
of pleadings was, and indeed still is, to arrive at a 
direct point in issue between the plaintiff and 
defendant. Sometimes, however, a direct issue could 
not be then arrived at, and it became necessary to 
have subsequent pleadings to attain that object, and 
these were called the rejoinder, the surrejoinder, the Rejoinder, 
rebutter, the surrebutter, and if it were necessary to ^''^■j^^"**®'*^ 
continue the pleadings after this they had no surrebutter, 
•distinctive names. However, for them to go as far as 
this did not often occur ; they usually terminated with 
the replication. 

Issue having been joined, the next step was notice Notice of 
of trial by the plaintiff. 

{g) As to which, see post, p. 45. 
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Yeidiet, jodg- The cause then came on to be heard in due courser 
exeeation. ^^® evidence at the trial being rivd voce, and then 
followed verdict, judgment, and execution. 



FonDor Chui' 
eery pnetice. 
Bill of oom- 
plaint. 



Iftterro- 
gfttories. 



Anflirer. 



The first step in an ordinary Chancery suit was a 
bill of complaint, which was a printed (A) document 
containing a full and detailed statement of the plain- 
tiffs case. Tins having been filed a sealed copy was- 
served on the defendant, and he appeared thereto- 
within eight days. 

An almost invariable practice was then for the- 
plaintiff to file interrogatories, being substantially the* 
bill of complaint put into the form of questions. To 
these interrogatories the defendant was bound to put 
in an answer which practically contained his defence. 
If the plaintiff did not deliver interrogatories it was 
open to the defendant to put in a voluntary answer, 
which was practically a voluntary defence. The bill 
and answer (if any), or if none, the bill alone thus 
formed the pleadings in a Chancery suit. 

The most usual course (i) then to bring the cause to- 
a hearing was for the plaintiff to give to the defendant 
notice of motion for decree, which was a notice that he 
intended to apply to the Court to give liim the relief 
he considered himself entitled to. The evidence waa^ 
not vivd voce, as at Common Law, but by affidavits,. 
the plaintiff first filing his affidavits in support, then 
the defendant his in answer thereto, and finally the 
plaintiff filing any further affidavits in reply on any 
new points appearing from the defendant's evidence^ 
The cause was then set down and in due course came 
on to be heard. 

Differonoe in One of the great differences under the old system — 
the nature of ^^^ ^j^^ which will hereafter be touched on under the 



Notice of 
motion for 
decree. 



(h) In some few cases where expedition was required a written bili 
oonld be filed, bat a printed copy had to be filed afterwards within four- 
teen days. 

(«) It is unnecessary to refer to the other courses. 
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present practice — was the difference in the kind of the cases that 
case that usually came before the Court of Chancery before^Coaite 
and the Courts of Law. In a Court of Law the o^ if^ ^^^ 
plaintiff almost invariably only sued to recover a sum ^tive^'. 
of money, and on the hearing of the cause the whole 
iriatter could be disposed of by the verdict of the jury 
and the judgment founded thereon. But in Chancery 
this was usually different ; there the plaintiff was 
frequently proceeding in respect of matters of intricacy, 
and in almost all cases in matters which involved more 
than could be settled in open Court. For instance, in 
an administration suit, it would have been impossible 
for the whole matter at once to have been disposed of 
in open Court. It was necessarily impossible for the 
Court to then and there find out what the estate 
consisted of, what were the debts, who were the parties 
interested, and so on. So again, take a suit for 
dissolution of a partnership, and for the partnership 
accounts to be taken, how could the Court dispose of 
this at once ? It was manifestly impossible. And 
this was so in the great majority of cases. This 
should be well noticed by the student, for though 
dwelt upon here primarily as explaining the former 
practice, it also explains the present ; for there still 
exists a distinction between the majority of cases 
coming before the Chancery Division on the one hand, 
and the Queen's Bench Division on the other hand, as 
will be hereafter seen. 



At the hearing of the cause then, the Court, being Decree, 
unable to dispose of the whole matter at that time, 
made a decree directing certain accounts and inquiries 
to be taken and made. Thus in an administration 
suit, amongst others, an account of the testator's per- 
sonal estate, an account of his debts, an inquiry as 
to the persons beneficially interested, &c.; or in a part- 
nership suJt, an account of the partnership assets, of the 
proportion in which each was entitled, &c. The decree 
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Chief Clerk's 
certificate. 



Order on 
further oon- 
sideratioD. 



was then, after having been drawn up (I), carried into 
Chambers and worked out before the Judge's Chief 
Clerk (m), who finally made his certificate of the result 
of the accounts and inquiries referred to him. Then 
on tliis certificate the cause came before the Court 
again on what was called a hearing on further con- 
sideration, when the Court made its final decree, called 
an order on further consideration. This order usually 
brought the suit to a conclusion. 



SmnniftTy. 



The following statement, in columns, contrasts at a 
glance the most usual points in the Common Law and 
Chancery procedure respectively : — 



Common Law, 

Writ of summons by plaintiff 
and service thereof. 

Appearance by defendant. 

Declaration by plaintiff. 

Plea by defendant. 

Beplication by plaintiff. 

(Occasionally subsequent pro- 
ceedings, being rejoinder by 
defendant, surrejoinder by 
plaintiff, rebutter by defend- 
ant, surrebutter by plain- 
tiff, &c.) 



N 






/ 



Notice of trial by plaintiff. 



Entry of cause for trial. 
Cause heard by Judge and 

jury, verdict, judgment, and 

execution. 



Chancery, 

Bill of complaint by plaintiff 

and service thereof. 
Appearance by defendant. 

Answer by defendant founded 
on interrogatories adminis- 
tered by plaintiff. If no in- 
terrogatories administered, 
no answer necessary ; but a 
voluntary answer optional. 

Notice of motion for decree by 
plaintiff, followed by affi- 
davits by plaintiff, then by 
defendant in answer, and 
then by plaintiff in reply. 

Entry of cause for trial. 

Cause heard by Judge, and 
decree made directing ac- 
counts and inquiries to be 
taken and made. 

Decree carried into Chambers, 



(Z) As to the drawing up, which is the same now, see post, p. 168. 
(m) See post, pp. 24-26. 
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Conmnon Law, Chancery, 

and sammons taken out to 
proceed thereon. 

Evidence brought in before 
Chief Clerk on accounts and 
inquiries. 

Chief Clerk's certificate. 

Cause set down forbearing on 
further consideration. 

Hearing on further considera- 
tion, when final decree made 
disposing of the whole mat- 
ter. (In many cases, how- 
ever, the matter could not 
be finally disposed of even 
then, e.g., if there were in- 
fants wards of Court, and 
then liberty was given to 
apply to Court at any time, 
and further consideration 
reserved.) 

The forecroinff is of course but an outline of the 
most usual former proceedings. The student must not 
imagine that the various things he reads of in the 
subsequent pages are necessarily new, as many of them 
Are similar to the old practice. To detail further the 
former procedure would, in the Author's opinion, tend 
to lead the student into confusion. 

The Judicature Acts are not the first steps that have Fusion, 
been taken for the fusion of the two systems of Law 
and Equity. From time to time Acts have been passed 
.giving to the Courts of Law certain powers before only 
exercised by Courts of Equity, and to the Court of 
Equity powers before only exercised by the Court of 
Law. The chief of these steps towards fusion may be 
here shortly noticed : — 

1, Cojnmon Laio Powers given to the Courts of EquUti, „ 

•^ ./ :i c/ Steps towards 

By 14 & 15 Vict. c. 83, s. 8, they were enabled to Jje Judi^tu!^ 
obtain the assistance of a Common Law Judge instead Acts. 
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of sending cases for tlie opinion of a Common Law 
Court. 

By 21 & 22 Vict. c. 27, they might award damages 
either in addition to or in substitution for injunctions 
or specific performance. 

By 25 & 26 Vict. c. 42, they might try questions of 
fact with or without a jury. 

2. Equity Powers given to the Courts of Common Lav:, 

By the Common Law Procedure Act, 1852 {n\ they 
were enabled to grant relief in actions for non-payment 
of rent or mortgage money (o). 

By the Common Law Procedure Act, 1854 {p), they 
might grant injunctions against the continuance of any 
injury {q), specific performance in certain limited 
cases {r), give discovery (s), and allow equitable defences- 
to be set up {t). 

By the same Act {u) they might order the specific 
delivery up of chattels wrongfully detained instead of 
giving defendant the option of retaining them on 
paying their value ; and by the Mercantile Law 
Amendment Act, 1856 {x), they might do the same in, 
actions for breach of contract to deliver goods. 

By the Common Law Procedure Act, 1860 (y), they 
might grant relief against forfeiture of a lease for non- 
insurance {z). 

in) 16 & 16 Vict. c. 76. 
(o) Sect. 212. 
h) 17 & 18 Vict. 0. 125. 
Iq) Sect. 79. 

(r) Sect. 68, and see as to constructioa pat on it, Benson y. Paull, 
27 L. T. Rep. 78. 
(«) Sect. 61. 
(t) Sect. 83. 
(u) Sect. 78. 

(a?) 19 & 20 Vict. c. 97, s. 2. 
(y) 23 & 24 Vict. c. 126. 
(z) Sect. 2. 
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And liow the final step towards fusion has been Judicature 
taken by the Judicature Act, 1878, the object of that ^^' ^^'^* 
Act being to do away with separate Courts for different 
matters, and also the anomaly of the existence of two 
distinct tribunals, and to assimilate the whole practice 
as much as possible. The constitution of the Couits 
under that Act and the Judicature Act of 1875 and 
the Eules of Court will be found detailed in the next 
chapter. 



(12) 



CHAPTEE II. 

THE PRESENT COURTS. 

The Supreme By the Judicature Act, 1873, the former Courts, viz.. 
Judicature. (1) the Court of Chancery, (2) the Court of Queen's 
Bench, (3) the Court of Common Pleas, (4) the Court 
of Exchequer, (5) the Court of Admiralty, (6) the 
Court of Probate, and (7) the Divorce Court {a), are 
united and consolidated into one Court called the 
" Supreme Court of Judicature," which is divided out 
into two permanent divisions, viz., " Her Majesty's 
High Court of Justice" for original jurisdiction and 
certain appellate jurisdiction from inferior Courts, and 
''Her Majesty's Court of Appeal" for appellate 
jurisdiction (6). The two Judicature Acts came into 
operation on the 1st of November, 1875 (c). 

It is necessary that before proceeding to the present 
actual practice of the Courts, the student should have 
some idea of their constitution, and also of the Judges 
or oflScers who preside in them or assist in carrying 
out the details of practice. 

^h°H-*hC^*^^ To deal firstly with the High Court of Justice. 

of Justice. There were until lately five divisions in this Court, 

corresponding with the previous Courts, which, as just 

stated, are united and consolidated into one, viz. (1) the 

Chancery Division, (2) the Queen's Bench Division, 

• (3) the Common Pleas Division, (4) the Exchequer 

(a) No reference to the origin of or practice in these three last-mentioned 
Oourts is made in this wcrk, as being beyond it. 

(6) Jud. Act, 1873, ss. 3 and 4 ; Jud. Act, 1875, s. 9. 

(c) Except as to House of Lords, as to which see post, p. 82. 
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Division, and (5) the Probate, Divorce, and Admiralty 
Division (d). The previous Judges of the different 
Courts are Judges of the High Court (e), and gene- 
rally until lately sat in Divisions synonymous with the 
previous Courts ; but this did not prevent any Judge 
from sitting when required in any Divisional Court, 
and any Judge might be transferred from one Division to 
another by Her Majesty under her royal sign manual (J), 
The Judge who was chief of any formerly existing 
Court was until lately president of the analogous 
Division, viz., of (1) the Lord Chancellor ; (2) the 
Lord Chief Justice of England ; (3) the Lord Chief 
Justice of the Court of Common Pleas ; (4) the Lord 
Chief Baron of the Exchequer, and of (5) the origi- 
nally existing Judge of the Court of Probate was 
made president, but subject thereto the senior Judge of 
such Division (g). When any vacant judgeships occur The Judges, 
new Judges may be appointed by letters patent (h). 
The Judges (other than the Lord Chancellor) hold their 
offices for life subject to a power of removal by Her 
Majesty on an address presented by both houses of 
Parliament (i). 

By an Order in Council dated 16th December, 1880, ^^^'^ 
and which was issued on 6th January, 1881, and came 
into operation on 26th February, 1881 (k), it has been 
ordered that the number of the Divisions of Her 
Majesty's High Court of Justice be reduced by the 
<;onsolidation and union of all the Judges then attached 
respectively to the Queen's Bench Division, tlie Common 
Pleas Division, and the Exchequer Division, in one 
Division called " The Queen's Bench Division," under 
the presidency of the Lord Chief Justice of England, 

(d) Jud. Act, 1878, 8. 81. 

(e) Ibid. 8. 5. 
(/) Ibid. 8. 81. 
(g) Ibid. 
(h) Jud. Act, 1873, 8. 5. 

t) Jud. Act, 1875, 8. 5. 

k) Made by the aathority of sect. 82 of the Jud. Act, 1873. 
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and that the offices of Lord Chief Justice of the 
Common Pleas and Lord Chief Baron of the Exchequer, 
being then vacant, should be reduced to an equality 
with the offices of the other Judges of Her Majesty's 
High Court of Justice who are not ex officio Judges of 
Her Majesty's Court of Appeal, by the abolition of 
the said titles and all ranks and dignities relating 
thereto. By force of this Order the Divisions above 
mentioned and numbered 2, 3, and 4 respectively, now 
constitute one Division, viz., " The Queen's Bench 
Division," which may for practical purposes be well 
styled the Common Law Division as opposed to that 
numbered 1, viz., the Chancery Division. 

Jarisdietion As these fomierly existing Courts are consolidated 

High Court. ^^ o^^G, it follows that the High Court of Justice 
should have vested in it all their original jurisdiction, 
which is, indeed, specially provided ; and it has also 
vested in it the jurisdiction of the Court of Common 
Pleas at Lancaster, the Court of Pleas at Durham, and 
the Court created by Commissions of Assize, Oyer and 
Terminer, and of Gaol Delivery, and this is to include 
the jurisdiction vested in the Judges of the said Courts 
sitting in Court or Chambers, or elsewhere, in pursuance 
of any statute, law, or custom (Z). But it is specially 
provided that there shall Tiot be transferred to the said 
Court the jurisdiction of the Court of Appeal in 
Chancery, or of the same Court in Bankruptcy, tlie 
jurisdiction of the Court of Appeal in Chancery of the 
County Palatine of Lancaster, the lunacy jurisdiction 
formerly vested in the Lord Chancellor and Lords 
Justices, the jurisdiction vested in the Lord Chancellor 
in relation to grants of letters patent, or as visitor of 
any college, and any jurisdiction of the Master of the 
Eolls in relation to records (7/1). 



(Z) Jad. Act, 1873, 8. 16, amended by Jnd. Act, 1875, s. 9. 
(m) Jud. Act, 1873, s. 17. 
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With regard to the distribution of business amonj]«t Distribution 
the diflferent Divisions of the Court, generally the same amongsHhe 
matters as would have before been within the exclusive diflFerent Di- 
and peculiar jurisdiction of each diflferent Court (w), are 
now within the exclusive and peculiar jurisdiction of 
the corresponding Division. Particularly the following Matters within 
matters are assigned to the Chancery Di^'ision of the l^risd^tion of 

Court : the Chancery 

DivisioD. 

(1.) All causes and matters pending in the Court 
of Chancery at the commencement of the 
Act. 

(2.) All causes and matters to be commenced after 
the commencement of the Act under any 
Act of Parliament by which exclusive juris- 
diction in respect of such causes or matters 
has been given to the Court of Chancery or 
to any Judges or Judge thereof respectively, 
except appeals from County Courts. 

<3.) All causes and matters for any of the following 
purposes : 

The administration of the estates of de- 
ceased persons ; 

The dissolution of partnerships or the 
taking of partnership or other accounts ; 

The redemption or foreclosure of mort- 
gages; 

The raising of portions or other charges 
on land ; 

The sale and distribution of the proceeds of 
property subject to any lien or charge ; 

The execution of trusts, charitable or 
private ; 

The rectification or setting aside or cancel- 
lation of deeds or other written instru- 
ments ; 



{n) See ante, pp. 6, 7. 
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The specific performance of contracts be- 
tween vendors and purchasers of real 
estates, including contracts for leases ; 

The partition or sale of real estate ; 

The wardship of infants and the care of 
infants' estates (o). 

Primarily the plaintiff is allowed an absolute choice 
of which Division he will commence his action in, but 
if he commence it in a Division to which it should not 
have been assigned, the Court may, on summary appli- 
cation, transfer it to the proper Division, or retain the 
same in the Division in which it is commenced ; and 
an action must not be commenced in the Probate, 
Divorce, and Admiralty Division unless formerly it 
would have been commenced in one of those Courts (p). 

Transferring There is also full discretionary power of transfer of 
other°Division. ^^7 cause or matter from one Division to another, by 
order of the Lord Chancellor, or of the Court, or any 
Judge of the Division to which the same is assigned, 
provided chat no transfer can be made without the con- 
sent of the President of the Division to which the cause 
or matter is proposed to be transferred (q). 

Order in By the Order in Council already referred to (r) it 

Council. ^g^g ordered that all causes and matters then pending 

in any of the three divisions so united and consoli- 
dated, as before stated, should be transferred to the 
Queen's Bench Division to be so formed as aforesaid, 
and that all proceedings of every kind which might be 
then pending in any such causes or matters should be 
continued, carried on, and completed in the Queen's 
Bench Division to be so formed as aforesaid, in the 
same manner in all respects as they would have been 



(o) Jnd. Act, 1873, s. 34. 
(p) Jud. Act> 1875, s. 11. 
(q) Order xlix. rr. 1, 3. 
(r) Ante, pp. 13, 14. 
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in the Division to which they were previously assigned 
if the same had not been united or consolidated with 
such other two Divisions as aforesaid ; that all causes, 
matters, and other proceedings, which by or under the 
Supreme Court of Judicature Act, 1873, or any Act 
amending the same, or any rule or order made pursuant 
thereto, have been or are assigned to the Queen's 
Bench Division, the Common Pleas Division, and the 
Exchequer Division respectively, should in future be 
assigned to the Queen's Bench Division, to be formed 
by such consolidation and union as aforesaid ; that all 
proceedings which have heretofore, by any law or 
custom other than such Acts of Parliament, rules, and 
orders as aforesaid, been taken or had respectively in 
the Queen's Bench Division, the Common Pleas 
Division, and the Exchequer Division of the said High 
Court of Justice, should be in future taken and had in 
the Queen's Bench Division, to be so formed by such 
consolidation and union as aforesaid ; and that all 
powers and authorities which by any law or custom 
have heretofore been exercised by the Chief Justice 
of the Common Pleas and the Chief Baron of the 
Exchequer respectively, should in future be capable of 
being exercised by the Lord Chief Justice of England, 
unless such exercise thereof shall be contrary or 
repugnant to any express provision in any Act of 
Parliament contained. 

To facilitate the prosecution in country districts of District 
certain proceedings in an action, provision has been ^^s^^tnes. 
made for the establishment throughout the country of 
District Eegistries (s), where actions may be com- 
menced and continued down to and including final 
judgment (t). Where an action proceeds in a District 
Eegistry the District Eegistrar may exercise all such 
authority and jurisdiction in respect of the action as 



f; 



(s) Jad. Act, 1873, s. 60, amended by Jud. Act, 1875, s. 13. 
J) As to the practice in district registries see Order xxxv. When 
an action may be removed from district registries, see post, pp. 103, 104. 

C 
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may be exercised by a Judge in Chambers, except such 
as a Master of the Supreme Court is precluded from 
exercising (u) ; and particularly he may grant leave to 
enter judgments under Order XVI., Eules 50, 51 (x), 
issue or renew writs of execution, examine judgment 
debtors for garnishee purposes, grant garnishee orders, 
and grant charging orders (y). Causes for trial at the 
assizes may also be entered with the District Eegistrar 
for trial (z), and where an action proceeds in a District 
Eegistry all proceedings relating to the following 
matters, namely, (a) leave to enter judgments under 
Order XVI., Rules 50, 51, (b) leave to issue or renew 
writs of execution, (c) examination of judgment debtors 
for garnishee purpose, (d) garnishee orders, and (e) 
charging orders nisi, shall, unless the Court or a Judge 
otherwise order, be taken in the District Eegistry (a). 

When a writ issues in a District Eegistry and the 
plaintiff is entitled to sign judgment by default, either 
final or interlocutory, or where an action is proceeding 
in a District Eegistry and the plaintiff is entitled to sign 
judgment by default, either final or interlocutory, the 
same is signed in the District Eegistry (b). Also 
where judgment is signed in a District Eegistry, taxation 
of costs, the issuing of writs of execution and the 
issuing of summonses under the Debtors Act, 1869, 
all take place there (c). 

App^ from If ajiy matter appears to a District Eegistrar proper 
Regiatrar. for the decision of a Judge the Eesistrar may refer 
the same to him, and any party dissatisfied with a Dis- 
trict Eegistrar's decision may appeal to a Judge, and 
this notwithstanding that the matter was one in respect 
of which the District Eegistrar had jurisdiction only by 

(u) Order xxxv. r. 6. As to which see post, p. 23, note (a). 
{x) As to which see post, p. 38, 39. 
ly) Order xxxy. r. 6. 
{z) Order xxxvii. r. 22. 
(a) Order xxxv. r. 5. 
' Ibid. r.2. 
Ibid. r. 4. 
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consent. Such appeal is to be by way of indorsement 
on the summons by the Eegistrar at the request of any 
party or by a notice in writing to attend before the 
Judge without a fresh summons within six days after 
the party complaining has notice of the District 
Eegistrar's decision ; but such appeal is no stay of 
execution (c). 

Matters in the Chancery Division, as well as in the Chancery 
Queen's Bench Division, may as far as possible go on ^?^^^ ^° 
in the District Eegistry, and in such case all certifi- Registries, 
cates of the Judges' chief clerks, and other documents 
used in London and requiring to be filed, are filed in 
London if not already filed in the District Eegistry, and 
if the Court or Judge so direct office copies thereof are 
transmitted to the District Eegistry (d). Every refer- 
ence to a Judge by, or appeal to a Judge from a Dis- 
trict Eegistrar in any cause or matter in the Chancery 
Division must be to the Judge to whom the cause or 
matter is assigned (e). 

The offices of each District Eegistrar of the High Time for busi- 
Court of Justice are open on every day and hour in the RcS^tries'*^"°* 
year on which the offices of the Eegistrar of the 
County Court of the place in which the District 
Eegistry is situate are required to be kept open (/), 
but the office of the District Eegistry in Manchester is 
not open in any year on the five days next following 
Whit Monday [g). 

To deal secondly with her Majesty's Court of Constitution of 
Appeal. This Court was until lately constituted by 0^^^*^ '^^'' 
five ex officio Judges, viz., the Lord Chancellor, the Appeal 
Lord Chief Justice of England, the Master of the 
EoUs, the Lord Chief Justice of the Common Pleas, 

(c) Order xxxv. rr. 8, 9, 10. 

(d) Ibid. r. 21. 
fe) Ibid. r. 12. 

(/) Order lxiii, r. 7. 
ig) Ibid. r. 10. 

G 2 
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and the Lord Chief Baron of the Exchequer; but 
there being now, in consequence of the recent Order 
in Council (h), no Chief Justice of the Common Pleas 
or Chief Baron of the Exchequer, there are now but 
three ex officio Judges, and there are in addition so 
many ordihary Judges as Her Majesty shall from time 
to time appoint, such ordinary Judges being styled 
" Justices of Appeal" (i). The former Lords Justices- 
of Appeal in Chancery were made Judges of this 
Court, which at the present time, in addition to the 
ex officio Judges, has six Judges. The Judges of the 
Court (except the Lord Chancellor) hold their offices 
on the same terms as the Judges of the High Court of 
Justice (k). In addition to the Judges mentioned, the 
Lord Chancellor has power to request the attendance 
of any Judge of any Division of the High Court, 
except during the time of the spring or summer 
circuits, as an additional Judge (Z). 



Jurtsdiction 
vested in the 
Court of 
Appeal. 



All the jurisdiction and powers formerly vested in 
any of the following Courts or persons are now vested 
in this Court of Appeal, viz. : (1.) In the Lord Chan- 
cellor and Court of Appeal in Chancery in the exercise 
of his and its appellate jurisdiction, and also as a Court 
of Bankruptcy Appeal. (2.) In the Court of Appeal 
in Chancery of the County Palatine of Lancaster, or of 
the Chancellor of the duchy and said county palatine. 
(3.) In the Lord Warden of the Stannaries, or in the 
Lord Warden sitting in his capacity of judge. (4.) In 
the Court of Exchequer Chamber ; and (5.) In Her 
Majesty in Council, or the Judicial Committee of the 
Privy Council, upon appeal from any judgment or order 
of the High Court of Admiralty, or from any order of 
lunacy made by the Lord Chancellor or any other 
person having jurisdiction in lunacy (m). 

(h) As to which nee ante^ pp. 13, 14. 

u) Jnd. Act, 1875, s. 4, ameuded by 39 & 40 Vict. c. 59, ss. 15, 19. 

[k) See ante, p. 13. 

(Z) Jud. Act., 1875, 8. 4, amended Vy 39 & 40 Vict c. 69, s. 19. 

(m) Jnd. Act, 1873, s. 18. 
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The sittings of the Court of Appeal, or in London Sittingaof the 
or Middlesex of the High Court of Justice, are four in ^^^' 
•every year, viz. : (1.) The Michaelmas Sittings, which 
commence the 2nd of November and end the 2l3t of 
December ; (2.) The Hilary Sittings, which commence 
the 11th of January and end on the Wednesday before 
Easter ; (3.) The Easter Sittings, which commence on 
the Tuesday after Easter week and end on the Friday 
before Whit Sunday; and (4.) The Trinity Sittings, 
which commence on the Tuesday after Whitsun week 
and terminate on the 8th of August {n). These sit- 
tings are nearly identical with the formerly existing 
terms, which are abolished so far as they relate to the 
administration of justice {o\ The Vacations that now Vacations, 
exist are four, viz. : the Long, Christmas, Easter, and Holidays, &c. 
Whitsun (p), of which the Long is the same as hereto- 
fore, viz. : commencing the 10th of August and termi- 
nating the 24th of October, and during this time no 
pleading can be amended or delivered unless directed 
by a Court or Judge, nor is the time of the Long Vaca- 
tion reckoned in the time allowed for filing, amending, 
or delivering any pleading unless otherwise directed by 
a Court or Judge (q). Besides this, where the time Time, 
limited for doing any act is less than six days, Sunday, 
Christmas Day, and Good Friday are not counted^ and 
where the last day for doing any act which cannot be 
done when the offices are closed, expires on a Sunday 
or other day when they are closed, it is considered duly 
done if done on the first day when the offices are 
open (r). In any case in which any particular 
number of days not expressed to be clear days is pre- 
scribed by Eules of Court the same are reckoned ex- 
clusively of the first day and inclusively of the last (5). 
It is not necessary for the Courts to sit on the day 



n) Order LXiii. r. 1. 

0) Jud. Act, 1878, 8. 26. 
Order LXiii. r. 4. 

~q) Order lxiv. rr. 4, 5. 
(r) Ibid. rr. 2, 8. 
(«) Ibid. r. 12. 
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appointed to be kept as the Queen's Birthday (s), but 
the offices of the Supreme Court must be open on every 
day of the year except Sundays, Good Friday, Easter 
Eve, Monday and Tuesday in Easter week, Whit 
Monday, Christmas Day and the next following 
working days, and all days appointed by proclamation 
to be observed as days of general fast, humiliation, or 
thanksgiving (t). The general office hoiu^s of the office 
of the Supreme Court are 10 to 4, and Saturdays 10 
to 2 {u). During Vacations two Judges act as Vacation 
Judges and may sit separately, or together as a Divi- 
sional Court as occasion may require (x). 

Circuits. The powers of issuing commissions of assize arc 

kept alive, subject to arrangements between the Judges 
of the High Court. The Judges of the Queen's Bench 
Division go circuit (y). There are always two circuits 
in each year, viz. : the winter circuit and the summer 
circuit, and in addition in some places there are other 
assizes ; and by two recent Acts, viz., 39 & 40 Vict. 
c. 57 (amended by 40 & 41 Vict. c. 46) and 42 Vict, 
c. 1, several counties may under certain circumstances 
be united together for the purpose of the holding of 
assizes. The winter circuit begins in January, and 
the summer circuit in July. The Judges arrange 
amongst themselves who shall go on the different 
circuits. When the whole duties of the circuits 
cannot be performed by the Judges certain persons 
may be appointed Commissioners for the purpose of 
presiding thereat {z). 

Officers of the There are various officers of the Courts besides the 

Courts. Judges. In the Queen's Bench Division may be 

mentioned the Masters, the Associates, and the Sheriffs ; 

(«) Order lxiii. r. 2. 

{t) Ibid. r. 6. 

(u) Ibid. rr. 8, 9. 

(x) Ibid. rr. 11, 12. 

{y) Jud. Act, 1873, ss. 29, 37. 

(z) Ibid. 8. 29. 
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and in the Chancery Division, the Chief Clerks, the 
Eegistrars, the Paymaster-Cieneral, the Eecord and 
Writ Clerks, the Examiners, the Taxing Masters, and 
the Conveyancing Counsel. 

The Masters attend in Court during its sittings, also The Masters. 
in Chambers to dispose of various matters of lesser 
importance and to tax costs, and to dispose of matters 
referred to them by the Judges — e ^., actions involving 
questions of account. They also receive money paid 
into Court (a). 

Under the Eules of 1883 six of the Masters are to. Arrangement 
be selected according to a rota, to attend as Masters mentofTct^ons 
at Chambers during each of the four sittings of the to Masters, 
offices in the year, three of whom are to sit one in 
each of three rooms appropriated for that purpose at 
the Chambers of the Eoyal Court of Justice every 
Monday, Wednesday, and Friday throughout the 
sittings, and the remaining three on Tuesdays, Thurs- 
days, and Saturdays throughout the same sittings. 

(a) It has been specially provided that the Masters shall have no juiis- 
diction in certain matters, viz. : — 

(a) All matters relating to criminal proceedings or to the liberty of the 

subject. 

(b) The granting leave for service oat of the jurisdiction of a writ of 

summons or of notice thereof. 

(c) The removal of actions from one Division or Judge to another Division 
or Judge. 

The settlement of issues, except by consent 

The granting of inspection and other orders under OrJer l. rr. 1-5. 
f) Appeals from district registrars, 
fg) Prohibitions, 
^b] Injunctions and other orders under sub-sect. 8 of sect. 25 of the 

Judicature Act. 1873. 
(i) Awarding of costs other than costs of any proceeding before such 
Master and other than any costs which by the rules or by the order 
of the Court or a Judge he is authorized to award. 
Tk) Reviewing taxation of costs. 
(1) Orders absolute for charging stocks, funds, annuities, or share of 

dividends, or annual proceeds thereof, 
(m) Acknowledgments of married women (Order liv. r. 12). 
A Master has jurisdiction to hear summonses under the Debtors Act, 
1869, and all such summonses are in the first instance to be heard before 
a Master ; but his power only extends to making an order for payment by 
instalments, and if it appears to him to be a case for committal he must 
adjourn the same to be heard before a Judge (Order lit. r. 19). 
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Each Master is to occupy the same regular room, and 
take all applications proper to be made in Chambers 
and according to alphabetical lists (&), subject to 
this — viz., every action in London is to be assigned 
specially to one of these Masters, all proceedings being 
marked with his name, and then he is always to deal 
with that action subject to the same being transferred 
to another Master by the Lord Chief Justice, and 
subject also to the provision that in the particular 
Master's absence from illness or other urgent cause or 
during any Vacancy any other Master may deal with 
the action (c). If when an action comes before a 
Master it has not been already thus assigned it shall 
be marked with that Master's name, and it shall there- 
upon become assigned to him (d). If a Master to 
whom an action has been assigned is not sitting in one 
of the allotted rooms according to the above arrange- 
ments, it may be heard by him in his own room (e). 
One of the Masters also from time to time is to 
be specially present at Chambers to control and 
manage the general business and arrangements and 
give all necessary directions with respect to questions 
of practice and procedure (/). 

The Associates. The duties of the Associates are to enter causes for 
trial, give certificates for judgment, in pursuance of 
the Judge's directions, and other like matters. 

The Sheriffs. The duties of the Sheriffs are to carry out the judg- 
ment of the Court by enforcing the various writs of 
execution delivered to them. 

The Chief The duties of the Chief Clerks are to attend in the 

Clerks. Chambers of the various Judges of the Chancery Divi- 

sion to whom they are attached and to take accounts 



(h) Order Liv. rr. 13, 14, 15. 

(c) Order v. rr. 6, 7, 8. 

(d) Order LIV. r. 17. 



[e) Il.id. r. 18. 
(/) OrJer lxi. r. 2. 
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and inquiries, with the assistance of junior clerks under 
them, and also to dispose of various interlocutory 
applications arising in the course of actions, and 
generally the Judges have power subject to the rules 
to order what matters shall be heard and investigated 
before the Chief Clerks (g). 

In particular certain matters are enumerated as Special dutiee 
specially to be disposed of in Chambers by Judges cjer^ ^^ 
of the Chancery Division, all of which at any rate in 
the first instance come before the Chief Clerks, and 
a.mongst them may be mentioned the following : — 

(1.) Applications for payment or transfer out of 
Court, where there has been a judgment 
or order declaring the parties^ rights, or where 
the title depends only on proof of identity, 
birth, marriage or death, and also in all cases 
where the fund does not exceed £1,000. 

(2.) Applications under the Trustee Eelief Acts (h) 
where the fund does not exceed £1,000. 

(3.) Applications under the Infants' Settlement 
Act (i). 

(4.) Applications as to guardianship and main- 
tenanca 

(5.) Applications connected with the management 
of property. 

(6.) Applications for or relating to the sale of 
property (k). 

Each Chief Clerk has for the purpose of any Chief Clerks' 
proceedings before him full power to issue advertise- ^^®"' 
ments, to summon parties and witnesses, to administer 



(g) Order ly. r. 15. It is, however, specially provided that no order for 
4;eDeraI administration of any estate shall bemaide by a Chief Clerk (Ibid.). 
(h) See post, Part ill. Ch. V. 
(i) Ibid. 
(k) Order lv. r. 2. 
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oaths, to require the production of documents, and when 
so directed by the Judge, to examine parties and 
witnesses either upon interrogatories or vivd voce as the 
Judge shall direct; and any parties or witnesses 
neglecting to obey a summons to attend in this way 
are liable for contempt and may be proceeded against 
accordingly (??i). 

The Registrars. The duties of the Registrars are to enter causes for 
trial, to attend in Court and take minutes of the de- 
cision given, and afterwards to draw the same up in 
proper form and settle them in the presence of the 
diSerent parties or their solicitors {n). 



The Pay- 
master- 
General. 



The Record 
and Writ 
Clerks. 



The duties of the Paymaster- General are to keep the 
books in Chancery containing suitors' accounts of 
money paid into and out of Court, and draw cheques 
for suitors, and make investments in and bespeak sales 
of stock, according to the Court's orders. 

The duties of the Record and Writ Clerks are to- 
receive all proceedings, affidavits, &c., filed in the course 
of Chancery proceedings, to seal writs, and furnish office 
copies of affidavits, &c., when required. 



TheExaminers. The duty of the Examiners is to preside at the 
examination of witnesses, in some cases. 



Procedure 

before 

Examiners. 



The Court has very full power to make orders for 
the attendance of any person to be examined upon oath, 
and to produce documents (o), and any person wilfully 
disobeying any such order is liable to attachment (p)^ 
The Examiner must take down the party's deposition 
in the presence of parties, counsel, &c., subject to cross- 
examination and re-examination (q), not ordinarily by 



(tw) Order LV. rr. 16, 17. 

(n) Generally as to them see Order lxii. 

(o) Order xxxvii. r. 5. 

(») Ibid. r. 8. 

(q) Ibid. r. 11. 
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question and answer but by way of a statement which 
when completed is read over to the witness and signed 
by him in the presence of such of the parties as 
think fit to attend. If the witness refuses to sign the 
depositions the Examiner signs them. Objections to 
any questions are taken down by the Examiner, who 
may express his opinion but has no power to decide 
the point (r), which must be dealt with by the Court 
or a Judge (s). If a witness himself objects to any 
question, and the Court or a Judge decides that it 
must be answered, the witness may be ordered to pay 
the costs occasioned by his objection {t). The 
depositions before the Examiner when completed are 
filed in the Central Office (i/), and the Examiner may 
make a special report to the Court touching the 
examination and the conduct or absence of any 
witness {x). Where any written deposition of a 
witness has been filed, such deposition is printed unless 
otherwise ordered (y). 

The duties of the Taxing Masters are to tax solici- The Taxiug 
tors' costs. They are respectively assistant to each 
other and may tax or assist in taxing any bill which 
has been referred to any other Taxing Master (z). 
They have a general discretion subject to the rules of 
the Court (a), and the following are some special rules 
laid down for their guidance : — As to pleadings, 
affidavits, &c., they may have regard to any special 
work, labour and expenses (6) ; the charge for drawing 
any document shall include any copy made for use of 
the solicitor, agent, or client, or for counsel to settle (c). 
As to perusals the fees are not to apply when 

(r) Order xzj^yii. r. 12. 

(«) Ibid. r. 14. 

(t) Ibid. r. 16. 

lu) Ibid. r. 16. 

\x) Ibid. r. 17. 

ly) Order lxvi. r. 5. 

(z) Order lxv. r. 19. 

(a) See Order lxv. 

lb) Order lxv. r. 27 (1). 

(c) Ibid. r. 27 (2). 
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the same solicitor is for both parties (d) ; a special 
allowance for agency correspondence may be made 
when it has been considerable (e) ; special fees may be 
allowed under special circumstances for attendances in 
Judges' Chambers and for the preparation of any case 
or matter to be laid before a Judge in Chambers (/J ; 
no costs of counsel attending in Chambers are to be 
allowed without a certificate of the Judge that the case 
is one proper for counsel {g) ; he may direct what 
parties are to attend before him on taxation when the 
costs are to come out of any fimd or estate (A) ; where 
an action or petition is dismissed or motion refused 
with costs he may tax them without an order (i) ; 
costs of briefs prematurely prepared are to be dis- 
allowed 



The Convey- The Conveyancing Counsel of the Court are certain 
ancmgCounse . qq^j^scI appointed to assist the Court in matters of 
conveyancing ; thus if property the subject-matter of 
Chancery proceedings is about to be sold, the matter 
will be referred to one of these officers to investigate 
the title and prepare the conditions of sale. Where 
in pursuance of any direction by the Court or Judge 
in Chambers, drafts are settled by any of the Convey- 
ancing Counsel, the expense of procuring such drafts 
to be previously or subsequently settled by other 
counsel on behalf of the same parties on whose 
behalf such drafts are settled by the Conveyancing 
Counsel of the Court are not allowed on taxation 
either or between party and party or solicitor and 
client unless otherwise ordered (I), 



{d) Order lxv. r. 27 (7). 
(e) Ibid. r. 27 (10). 
(/) Ibid. r. 27 (12). 
Ig) Ibid. r. 27 (16). 
(A) Ibid. r. 27 (27). 
ii) Ibid. r. 27 (33). 
(k) Ibid. r. 27 (49). 

{l) Order lxy. r. 22. As to the Conyeyancing Counsel generally, see 
Order li. rr. 7-13. 
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With regard to some of the foregoing officers, the Supreme Court 
Supreme Court of Judicature (Officers) Act, 1879 (m) °officeS A^, 
and Order LX., Eule 3, must be borne in mind. That 1879. 
Act provided (n) that a Central office of the Supreme 
Court of Judicature should be established under the 
control and superintendence of officers called Masters 
of the Supreme Court of Judicature, in which was to 
be concentrated and amalgamated the several offices 
following, and any other that might by rule of Court be 
directed, and there were to be transferred thereto the 
existing officers thereof — viz., The Eecord and Writ 
Clerks office, the Enrolment office, the Report office, 
the offices of the Masters of the Queen's Bench, 
Common Pleas, and Exchequer Divisions, including 
the Bills of Sale office and also the offices of the 
Associates of those Divisions, the Crown office of 
the Queen's Bench Division, the Queen's Eemem- 
brancer's office, the office of the Registrar of Certificates 
of Acknowledgments of Deeds by Married Women, and 
the office of the Registrar of Judgments. In addition 
it was provided that there should be transferred to such 
Central office such of the existing officers employed 
under the Registrars of the Probate, Divorce, and 
Admiralty Division, as the Judges of that Division 
should respectively select as necessary for the perform- 
ance of the duties to be performed in the Central 
office ; and such other officers of and persons employed 
in the Supreme Court, or the offices thereof, as should 
be from time to time transferred to the Central office 
by Rule of Court. It was also enacted (o) that the 
business performed at the Central office should com- 
prise business formerly performed in the various 
offices amalgamated, but the several officers are to be 
interchangeable and capable of performing any of the 
duties of the office, and subject thereto, the duties of 
each are to remain as before. Further provisions 



m) 42 & 43 Viot. o. 78. 
Sects. 4-7. 
Sect. 12. 



is 



30 



THE PRESENT COURTS. 



Solicitors. 



Referees and 
Assessors. 



elaborating this and dividing the Central office into 
ten departments for the convenient dispatch of business 
are made by the Eule of 1883 (p). 

It may be remarked that this is simply a further 
carrying out of the idea and design of the Judicature 
Acts, 1873 and 1875, and has more effect in name than 
anything else. 

Solicitors are also to a certain extent ofl&cers of the 
Court. 

In addition to the foregoing, certain new officers have 
been appointed by the Judicature Act, 1873 — viz., 
Eeferees, and Assessors. Eeferees are persons to whom 
any matter is referred by the Court, and they may be 
either official referees, that is, permanent referees to 
whom any matters may be referred, or special referees, 
that is, persons specially chosen for the one particular 
case. Assessors are persons having peculiar or special 
knowledge in any matter before the Court, and called 
in to assist the Court in such matter. Subject to any 
right to have particular cases submitted to a jury, 
questions may be referred to any official or special 
referee, and the Court may also in cases which cannot 
conveniently be tried by jury order any question or 
issue of fact or any question of account arising therein 
to be tried before a referee, who, subject to any order, 
has now the same powers and authorities (except to 
commit to prison, or to enforce any order by attach- 
ment or otherwise) as a Judge of the High Court, 
including power to direct that judgment be entered for 
any or either party, subject to the power of either party 
to move to set the same aside on the ground that upon 
the finding as entered the judgment so directed is wrong. 
Any matters referred to the official referees (there are at 
present four of them) are distributed amongst them in 
rotation, subject to any special order, sending it to one 
in particular. A referee may hold the trial at or 

(p) Order Lx. r. 3 ; Order lxi. r. 1. 
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adjourn it to any place he may deem most convenient, 
have any inspection or view, and shall, unless otherwise 
directed by the Court or a Judge, proceed with the 
trial de die in diem in a similar manner as in an action 
tried before a jury. Subject to any order, evidence is 
to be taken before him and the attendance of witnesses 
enforced by subpoena, and the trial is to be generally 
conducted- as nearly as circumstances will admit as 
trials before a Judge of the High Court, but not so as 
to make the tribunal of the referee a public Court of 
justice (q). 

The Official Eeferees sit at least from 10 to 4 on every Referees' 
day during the several sittings of the High Court of *^* ^°^' 
Justice, except on Saturdays, when they sit from 10 
to 1 ; but there is nothing to prevent their sitting on 
any other days (r). 

A referee may before the conclusion of any trial Question aris- 
before him, or by his report under the reference made K^ferees. 
to him, submit any question arising therein for the 
decision of the Court, or state any fact specially, with 
power to the Court to draw inferences therefrom, and 
in any such case the order to be made on any such 
submission or statement is entered as the Court may 
direct ; and the Court has power to require any ex- 
planations or rea^ojis from the Eeferee, and to remit 
the cause or matter or any part thereof for re-trial 
or further consideration to the same or any other 
Eeferee, or the Court may decide the question referred 
to any Eeferee on the evidence taken before him, either 
with or without additional evidence as the Court may 
direct (s). 

Finally, we should notice the ultimate Court of Houseof Lords. 
Appeal — viz., the House of Lords, and to deal with this 



(q) Jnd. Act. 1873, ss. 56-69, 88; Order xxxvi. rr. 43-65. 
\r) Order lxiii. r. 16. 
(«) Order xxxvi. r. 62. 
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in its origin it is necessary for us to go back to very 
Origin of its ancient times. It would appear that in the earliest times 
m" Gourt^of ^^® House of Lords was possessed of both an original and 
Appeal an appellate jurisdiction in Common Law matters, 

both of which fell into disuse ; and it seems that the 
House of Lords had not then any jurisdiction in appeals 
from Chancery. About the time of the Eestoration an 
attempt was made by the Lords to regain both the 
former jurisdictions, which, though unsuccessful with 
regard to its original, was successful with regard to 
its appellate jurisdiction ; and at about the same time 
an appeal in Chancery matters was usurped, and after 
a struggle successfully so, and the jurisdiction of the 
House of Lords as an ultimate Court of Appeal has 
not since been questioned (t). 

The consti- But the Constitution of the House of Lords as an 

HouM of Lords ^*'™^^ appellate Court has in modern times been 
«8 a Court of found to be not altogether satisfactory, and conse- 
" quently, by the Judicature Act, 1873 (u), it was pro- 

posed to abolish its jurisdiction. This provision was, 
however, first suspended in its operation (x), and then 
Appellate was passed the Appellate Jurisdiction Act, 1876 (y), 
S^m^ which repeals the former provision, and perpetuates the 
House of Lords as the ultimate Appellate Court with 
an improved constitution. By it provision is made for 
the appointment of two Lords of Appeal in ordinary 
for the House of Lords (z), and it is enacted that 
no appeal shall be heard and determined there unless 
there are present not less than three Lords of Appeal, 
to consist of the following persons: (1) the Lord 
Chancellor for the time being, (2) the Lords of Appeal 
in Ordinary, and (3) such Peers of Parliament as are 



(0 See Brown's Law Diet. 2nd ed. p. 261, tit. "House of Lords, 
Jurisdiction of." See also the judicial powers of the Lords historically 
traced in '* Hallam's History of England/' toL iii. p. 17 et ieq, 

(u) Sect. 20. 

(x) Jud. Act, 1875, 8. 2. 

ly) 39 & 40 Viet. c. 59. 

(z) Sect. 6. 
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for the time being holding or have held any high 
judicial ofl&ces (a). The Act also provides that appeals 
may be heard and determined notwithstanding Parlia- 
ment may not be then sitting. 

This must conclude our remarks on the Courts; and 
in next proceeding to the practice in them, we would 
only remind the student of what has already been 
once stated, viz., that the practice, though for the 
main part regulated by the Judicature Acts and the 
rules thereunder, yet is not entirely so, the Act of 
1873 (b) providing that where no special provision is 
made, the practice of the Courts is to be as nearly in 
the same manner as it might have been exercised pre- 
viously by the Courts from which the jurisdiction was 
transferred. 



(a) Sect. 5. *'High Judicial office" means any of the foUowing offices, 
▼iz. : The Office of Lord Chancellor of Great Britain or Ireland, or of 
paid Judge of the Judicial Committee of the Friry Council, or of Judge 
of one of Her Majesty's Superior Courts of Q-real Britain and Ireland, 
sect. 25. 

(5) Sect. 23. See also Order Lxxn. rule 2. 
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CHAPTEK III. 

PARTIES TO ACTIONS AND JOINDER OF CAUSES OF 

ACTION. 

Before commencing any action in the High Court it is 
very important to consider carefully who are the neces- 
sary parties to any such action, both in the capacity 
of plaintiffs and defendants, and how such parties should 
sue and be sued, and also any preliminary formalities 
that may, under certain circumstances, have to be 
observed. 

Non-joinder of In the first place a right may be vested in several 
deSJte^ persons jointly, and if so they must sue together ; or 
again, certain persons may be liable only jointly, and 
if so they must be sued together. The non-joinder, 
however, of either plaintiffs or defendants is not in any 
way fatal to the action. In the event of non-joinder of 
persons who should have been joined in the action as 
co-plaintiffs, the Court, if satisfied that the non-joinder 
was through mistake, and that it is necessary to do so, 
may order any person or persons to be added as plaintiffs 
on such terms a^ may seem just, his or their consent 
being given thereto (c). The non-joinder of defendants 
may also equally be rectified, for they may be joined by 
leave of the Court or a Judge (d). In this latter case 
the course of practice is for the plaintiff to file an 
amended copy of and sue out a writ of summons and 
serve such new defendant therewith (e), 

(c) Order xvi. rr. 2, 11. 

(d) Ibid. r. 11. 

(e) Ibid. 
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In the next place it may happen that a person is Misjoinder of 
sometimes, through mistake, wrongly joined as a defendants!^ 
plaintiff or wrongly made a defendant ; but the mis- 
joinder of either plaintiff or defendant is not in any 
way fatal to the action. In the event of misjoinder 
of persons as plaintiffs or defendants judgment may be 
given for or against such one or more as may be found 
entitled or found liable without any amendment, and 
the Court or a Judge, on such terms as may appear 
just, may order that the name or names of any party 
or parties improperly joined, whether as plaintiffs or 
defendants, be struck out ; and generally no action 
is defeated by any misjoinder, but a defendant is 
entitled to any extra costs occasioned by the plaintiff's 
misjoinder. The Court or a Judge also, if satisfied Substitutioa of 
that a person wrongly made plaintiff has been so made ^ ""^ * 
by mistake, may order any other person or persons to 
be substituted (/). Any application of the foregoing 
nature may be made to the Court or a Judge at any 
time before trial by motion or summons, or at the trial 
of the action in a summary manner {g). 

It is not at all necessary that the defendants to an interest of 
action should all be interested to the same extent, but defendants, &c. 
the Court or a Judge may make such order as may 
appear just, to prevent any defendant being embarrassed 
or put to expense when he may have no interest (/i). 
A plaintiff is able if several persons are liable on a con- 
tract to join them all in the same action {%) : and if 
he is doubtful, whether in contract or otherwise, 
against which of two or more persons he can sustain a 
claim, he may join them all in one action, to the intent 
that the question as to which is liable and to what 
extent may be determined {k). 



') Order xvi. rr. 1, 2, 11. 
\a] Ibid. r. 12. 
[Aj Ibid. r. 5. 
(t) Ibid. r. «. 
(J:\ Ibid. r. 7. 
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Parties repre- 
sented by 
trustees. 



Counter claim Where in an action any person has been improperly 
miS^der. ^^ unnecessarily joined as a co-plaintiff, and a defen- 
dant has set up a counterclaim or set-oflF, he may obtain 
the benefit thereof by establishing his set-oflF or counter- 
claim as against the parties other than the co-plaintiff 
so joined, notwithstanding the misjoinder of such plain- 
tiff or any proceeding consequent thereon (I), 

Trustees, executors, and administrators may sue and 
be sued on behalf of or as representing the property 
or estate of which they are trustees or representatives 
without joining any of the parties beneficially interested 
in the trust or estate, and they are considered as re- 
presenting such parties in the action ; but any such 
persons may, at any stage of the proceedings, be added 
as parties thereto (m). 

Several parties Where there are numerous parties having the same 
intere^™^ interest, any one of such persons may sue or be sued, 
or be authorized by the Court to defend such action 
on behalf of the others (n) ; and where in any case 
there may be a doubt on some construction who may 
be entitled as heir-at-law or next of kin, some person 
may be appointed by the Court to represent such 
person or persons (o). 



Consolidation 
of actions. 



Actions in any Division or Divisions may be con- 
solidated by order of the Court or a Judge in the 
manner before in use in the Superior Courts of 
Common Law (p). This is nothing new ; when several 
actions are brought by the same plaintiff against 
several defendants, and the questions in dispute and 
the evidence to be adduced are the same in all, the 
plaintiff will, though there is no joint liability, be put 
to his election in which one he will proceed, and pro- 



(l) Order xvi. r. 3. 
(m) Ibid. r. 8. 
(«) Ibid. r. 9. 
(o) Ibid. r. 32. 
(jp) Order xlix. r. 8. 
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ceedings in the rest will be stayed on the defendants 
in the other actions submitting to be bound by the 
verdict in the one trial. This practice, it is said, was 
originally introduced by Lord Mansfield in actions 
against underwriters in insurance cases, and the idea 
is to save useless expenditure. When necessary the 
actions will be divided into classes, and all but one in 
€ach class stayed. In ejectment cases also, where the 
title is the same, several actions will be consolidated. 
The Court will not, however, stay proceedings where 
the plaintiffs in the several actions are different, though 
the defendants are the same. It may be noticed that 
the consolidation order does not bind the plaintiff, so 
that notwithstanding a verdict against him in one 
action he may proceed with the other or others. It Coats on con- 
seems that when actions are consolidated all the de- JH^tions. 
fendants are liable to the plaintiff for the costs of the 
action that is tried, and that they stand to one another 
in the relation of joint defendants, so as to be liable 
to contribution for those costs. 

It sometimes happens that when a defendant's de- Parties joined 
fence is put in it is found to contain some counter- ^^ ^^^^^^^ 
claim which raises questions not only between the 
plaintiff and defendant, but also between third persons 
not parties to the action. In such a case the proper 
course is for the defendant in his defence to add a 
further title similar to the title in a statement of 
claim, setting forth the names of all such persons, 
and to deliver his defence, indorsed with the form 
provided, to them within the time within which he is 
required to deliver it to the plaintiff, and the action 
then proceeds against them in exactly the same way 
as if they had been made parties thereto, and any such 
third party may deliver a reply within the time within 
which he might deliver a defence if it were a statement 
of claim (q). A simple instance of this would be as 

{q) Order zxi. rr. 11-14. 
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follows : — A. sues B. ; B. Las a cC'unteTcIaim against A. 
anfi C. B. w by this provision enabled to set it np in 
the action brought bv A- brinrrinii in C. as above 
<letailed. 

Coirtribotion Again, it mar happen that a person who is being 
Mfion Doi ft ^"^^ claims, in the event of a judgment being recovered 
pwty- against him, contribution from some third person not a 

party to the action, or there may be from some other 
cau.se a question in the action which ought to be deter- 
mined not only as between the plaintiff and defendant, 
but, in addition, between some other person. In snch 
a case the defendant may, within the time for delivering 
his statement of defence, by leave of the Court or a 
Judge, issue and serve such third person with a notice 
of his claim (called the third-party notice) stamped with 
the seal of the Court, together with a statement of the 
plaintiffs claim^ or if there is not one^ then with a 
copy of the writ in the action. If the third person 
desires to dispute all liability, he can enter an ap- 
pearance within eight days from the service of the 
notice, or after that time may be allowed to appear by 
OnMqaeneM the Court or a Judge. If the third person, after being 
of Don-appMr. gerved as above stated, does not appear, the effect 
partj. now, under the Eules of 1883, is that the defendant 

may let judgment go, and after satisfying it, or before 
satisfying it by leave of the Court or a Judge, enter 
judgment against the third party for the contribution, 
or if the defendant goes to trial and loses the action, 
the Judge at the time may enter such judgment as the 
nature of the case may require for the defendant 
against the third party, but execution not to be issued 
thereon without leave until the defendant has first 
satisfied the plaintiif s judgment. If the action is dis- 
])0sed of otherwise than by trial, then again the Court 
or Judge has power, after the defendant has satisfied 
tlie plaintiff, of entering judgment for the defendant 
against the third party (r). This is a material improve- 

(r) Order xvi. r. 48-61. 
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ment in the practice as it stood before these new Bales, 
for the effect of the non-appearance of the third party 
then was not that the defendant could get judgment 
against him, but simply binding him by the proceed- 
ings, and then a fresh action had to be brought for the 
contribution. 

If, however, the third party appears, then the de- Courae on 
fendant who gave the third-party notice applies to the J^^^^® °^ 
Court or Judge for directions as to the mode of deter- 
mining the questions in the action, and thereupon 
directions may be given for trying the question of 
liability of the third party, and leave may be given to 
him to come in and defend the action, and generally 
the Court or a Judge has the widest powers to act as 
may be desirable, and to decide all questions of costs 
as between the third party and the other parties to 
the action (s). Where a defendant claims any such 
contribution or indemnity against any other defendant 
to the action a notice may be issued, and the same 
procedure is to be adopted as if he were simply a third 
party, but this is not to prejudice the rights of the 
plaintiff against any defendant (t), 

A simple instance of the effect of the foregoing Instance of 
third-party procedure is found in an action against one 1^^^^^ 
of two or more sureties. 

If in the course of an action one of the parties dies Death, Ac, of 
or becomes bankrupt, or a female party marries, or if P*^*^®®- 
in any way any devolution of the estate or title of any 
party to the action occurs pendente lite, the action does 
not abate, but an order may, if necessary, be made ex 
parte for the personal representative, trustee, husband, 
or other successor in interest (if any) to be made a 
party to the action or to be served with notice thereof, 
and such order as may be just may be made for disposal 

(») Order xvr. rr. 52-54. 
(t) Ibid. r. 66. 
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of the action. On seiyice of any such order the new 
party must enter an appearance within the same time 
and in the same manner as if served with a writ of 
summons (t/) ; but he may apply within twelve days of 
service to discharge or vary any such order, and if a 
person under disability other than covei-ture, such 
application may be within twelve days fiom the ap- 
pointment of a guardian ad littm, and in this case such 
an order does not have any effect until after the expira- 
tion of such period of twelve days {x). If on the death 
of a party to an action the person entitled to proceed 
fails to do so, any other party, including the person 
against whom the action may be continued, may take 
out a summons to compel him to proceed, or in default 
judgment may be entered for the party so apply- 
ing (y). 



Certifying 
change of 
interest. 



The fact of any such change of interest as aforesaid 
has to be certified to the proper officer by the solicitor 
for the plaintiff or person having the conduct of the 
proceedings, and such officer makes an entry thereof in 
the Cause Book which is kept at the offices, and when 
it has stood so marked for one year, it is at the end of 
that period to be struck out of the Cause Book {z). 



Proceeding If in any cause, matter or other proceeding it appears 

■onia°repre^ ^^ ^^® Court or a Judge that any deceased person who 

sentative of was interested in the matter in question has no legal 

eceased party. pgrgQ^^i representative, the Court or Judge may proceed 

in the absence of any person representing his estate, 

or may appoint some person to represent his estate for 

all purposes of the proceedings, on such notice to such 

person (if any) as the Court or a Judge shall think fit, 

either specially, or generally by public advertisement, 

and the order so made and any order consequent 



(u) Order xvii. rr. 1-5. 
\x) Ibid. rr. 6, 7. 
iv) Ibid. r. 8. 
[•) Ibid. rr. 9, 10. 
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thereon binds the estate of the deceased person in the 
same manner in every respect as if a duly constituted 
legal personal representative of the deceased had been 
a* party (a). 

Different causes of action may be joined in the same Limitiog 
action in most cases, but if it appears to the Court or a ^'^or*' 
Judge that they cannot be conveniently tried together, 
separate trials may be ordered, and any defendant 
may apply, alleging that such causes of action cannot 
be conveniently disposed of together, and the Court or 
a Judge may order any such causes to be excluded (b). 
Except, however, by special leave, an action for recovery 
of land cannot be joined with any other cause of action 
except in respect of mesne profits, or arrears of rent, 
or double value in respect of the premises claimed, or 
any part thereof, and damages for breach of any con- 
tract under which the same or any part thereof are 
held (c) ; nor, except by like leave, can claims by a 
trustee in bankruptcy as such be joined with any other 
claim by him in any other capacity (d). Claims by 
or against an executor or administrator as such may 
only be joined with claims by or against him personally 
when such last-mentioned claims are alleged to arise 
with reference to the estate in respect of which the 
plaintiff or defendant sues or is sued as executor or 
administrator (e). 

Claims by plaintiffs jointly may be joined with 
claims by them or any of them separately against the 
same defendants (/), and claims by or against husband 
and wife may be joined with claims by or against 
either of them separately (g). 



(a) Order ZYi. r. 46. 

(b) Order zyiii. rr. 1, 8, 9. 

(c) Ibid. r. 2. 

(d) Ibid. r. 3. 
le) Ibid. r. 5. 

Ibid. r. 6. 
[g) Ibid. r. 4. 
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PenoDs not Infants must sue by next friend (A) and defend by 

•amg^ being g^^^^'dian ad litem {%). Married women usually sue 
•tt«d' and defend together with their husbands, but the Rules 

of 1883 provide that they may sue and be sued as pro- 
vided by the Married Women's Property Act, 1882 (k), 
that is to say, as if a feme sole (/) . Lunatics and 
persons of unsound mind sue by their co.mmittee 
or by next friend, and defend by their committee or 
guardian appointed for that purpose (m). In practice 
a next friend or guardian ad litem is usually some 
I)erson closely connected with the plaintiff or defend- 
ant, but there is no rule that this must be so. The 
next friend of a plaintiff is liable for the due prosecu- 
tion of the action and for the costs of it, and he 
therefore has to sign a consent expressing his willing- 
ness to act as next friend, which consent is filed with 
the writ {n). The guardian of a defendant incurs no 
such liability for costs. No order is necessary for the j 

appointment of such guardian, but the solicitor ap- |i 

plying to enter such appearance makes and files an j 

affidavit in the Form No. 8, in Appendix A, Part II., 
of the Rules of 1883, with such variations as cir- 
cumstances may require, and thereupon the appearance 
is received (o). 

Oorporationi, Corporations sue and are sued in their corporate 
oompftnioi, &o. jiames, and the solicitor by whom they defend should 
bo appointed under their common seal. Railway com- 
])anies and joint stock companies also sue and are sued 
in tlieir corporate names. Certain banking and other 
companies, however, by virtue of various statutes, sue 
and are sued in the name of one of their public 
officers {p), 

(A) Order xvr. r. 16. 

(0 Ibid, r 18. 

Ik) Ibid. r. 16. 

m 46 »^ 46 Viot c. 7o, s. 1. 

(m) Order xvi. r. 17. 

(h) Ibid. r. 20. 



(o\ Ibid. r. 18. 

(p; See hereon Aroh. Pr. 18ih ed. p. 976, et seq. 



^ 
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Actions comprising matters of a public nature must Matters of a 
be commenced in the name of the Attorney-General ; P""^^'^ °**'^^- 
the person at whose instance they are commenced, and 
who for all practical purposes is the plaintifif, beinjn; 
called the relator. Such relator is liable for the costs, 
and therefore a written authority to the solicitor to act 
has to be signed by him and filed on issuing the writ (q). 

A person is admitted to sue or defend as a pauper Suing in /orm<t 
provided he makes an aflBdavit that he is not worth P^^P^^- 
£25, his wearing apparel and the subject-matter of the 
action only excepted, and that he obtains an opinion 
from counsel on a case laid before him that he has 
reasonable grounds for proceeding. The truth of the 
case sent to counsel has to be verified by the affidavit of 
the party or his solicitor. When a person is admitted 
to sue or defend as a pauper he is liable to pay no Court 
fees, and nothing whatever must be received by his 
solicitor or counsel, and if they receive anything they 
will be guilty of contempt of Court, and the pauper 
paying or agreeing to pay anything is to be forthwith 
dispaupered. The Court will, if necessary, assign 
counsel and solicitor to the pauper, who are not at 
liberty to refuse to render assistance, except on satisfy- 
ing the Court of good reason for such refusal. All 
proceedings taken for the pauper must be signed by 
the solicitor, whose duty it is to take care that nothing 
is done without good cause (r). 

Although it is usual in practice to give notice to a Notice before 
defendant before bringing an action against him, it is action, 
not generally necessary. The chief case in which such 
notice must be given is in an action against a justice of 
the peace for anything done by him in the execution of 
his duty. A month's notice prior to the action being 
commenced must here be given (s). Also when any 



(q) Order xvi. r. 20. 

(r) Ibid. rr. 22-31. 

[s) Arcb. Pr., pp. 1073-1080. 



44 PARTIES TO ACTION AND J01ia)ER OF CAUSES OF ACTION. 

action is intended to be brought against a constable who 
has acted under a warrant, demand in writing must be 
made of the perusal and copy of the warrant six days 
before commencing an action against him. If this is 
granted within that time, the justice who granted the 
warrant must be joined as a co-defendant, and then the 
mere production of the warrant at the trial will entitle 
the constable to a verdict, though if the justice had no 
jurisdiction the plaintiff will recover against him; if 
not granted within the six days the action may then be 
commenced against the constable alone (t). 

(0 Areh. Fr. 1073-1080. 
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PART 11. 

OF THE PRACTICE AS SPECIALLY OCCURRING IN 
THE QUEEN'S BENCH DIVISION. 



CHAPTER L 

PKOCEEDINGS TO APPEAEANCE. 

Proceedings are commenced by an action (u), which is ^^ *<^»o°- 
defined as the means of recovering in a Court of Justice 
what is due and owing to oneself (x). The first step in Writ of 
an action is a writ of summons (y), which may be issued 
in London, or (except in Probate cases) in a district 
registry (z). This writ is tested in the name of the 
Lord Chancellor ; or if that office is vacant, in the name 
of the Lord Chief Justice of England, and bears date on 
the day it is issued (a). It specifies the Division to 
which it is intended that the action should be assigned (6), 
and it is also, in the Queen's Bench Division, assigned 
to one of the Masters, as before explained, if it is issued 
from the Central Office (c). It states the plaintiflfs and 
defendant's names, and summonses the defendant to 
appear. If the writ is issued from a District Registry 
and the defendant neither resides or carries on business 
within the District, there must be a statement on the 
face of the writ that he has the option of appearing at 

(u) Order i. r. 1. 

ixS Brown's Law Diotionary, 2nd ed. p. 11, tit. "Action." 

(y) Order ii. r. 1. See forms in Appendix hereto. 

jzi Order v. r. 1. 

{<i) Order ii. r. 8. 

[bj Order v, r. 5, 

(c) Ante, p. 28. 
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the District Registry or at the Central Office, and if he 
does reside or carry on business within such District, 
then the statement must be that the defendant must 
Indorsements, appear at the District Registry (d). Every writ is 
indorsed with short particulars of the plaintiffs claim, 
so as to show the defendant at once the nature of the 
demand made against him, and in proper cases with 
the special indorsement presently mentioned (e). The 
address of the plaintiff and the name and address of 
the solicitor issuing the writ must also be indorsed, and 
if he is an agent, then the two names must be indorsed. 
There must also be indorsed an address for service, 
which if the writ is issued from London must be within 
three miles of the principal entrance of the Central 
Hall at the Royal Courts of Justice ; and if from a 
district registry, within the jurisdiction of such registry ; 
and if defendant does not reside within the registry, 
then in addition an address within three miles of the 
principal entrance of the Central Hall at the Royal 
Courts of Justice. If the plaintiff sues in person, then 
he must indorse upon the writ his place of residence 
and occupation, and if that is more than three miles from 
the principal entrance of the Central Hall at the Royal 
Courts of Justice, then also an address for service within 
that distance ; and if the writ is issued from a district 
registry, and he resides beyond it, then an address for 
service within the registry, and when the defendant 
does not reside within the registry, then, in addition, 
an address within three miles of the principal entrance 
of the Central Hall at the Royal Courts of Justice (/). 
If the writ is for a debt or liquidated demand only, the 
amount claimed for debt and cost respectively must be 
indorsed, and also a notice that upon payment thereof 
within four days after the service (or in the case of a 
writ not for service within the jurisdiction within the 
time allowed for appearance), further proceedings will 

(d) Order v. rr. 8, 4. 

(e) Order iii. rr. 1-8. 
(/) Order it. 
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be stayed. If defendant does so pay, he is nevertheless 
entitled to have the costs he pays taxed, and if more 
than one-sixth is disallowed, the plaintiff's solicitor pays 
the costs of taxation {g). After service the person 
serving the writ must within three days indorse on it 
the day of the month and week of the sersdce thereof, 
otherwise the plaintiff cannot, on non-appearance of the 
defendant, proceed to judgment by default as detailed 
in the next chapter, as every affidavit of service of the 
writ must mention the day on which this indorsement 
was made ; and this rule applies not only where personal 
service has been effected^ but also to a case of substituted 
service (A). In the Appendix will be found the form 
of a writ of summons (i). 

If the plaintiff seeks merely to recover a debt or Special 
liquidated demand in money, arising (a) upon a contract ii^^^rsement. 
express or implied, or (b) on a bond or contract under m. rule 6. 
seal, or (c) on a statute for some fixed sum other than 
a penalty, or (d) on a guarantee where the claim against 
the principal is a fixed sum, or (e) on a trust, and also 
(f) in actions for recovery of land, with or without a 
claim for mesne profits by a landlord against his 
tenant whose term has expired, the writ may at the 
option of the plaintiff be specially indorsed with a 
statement of his claim, or of the remedy or relief which 
he claims to be entitled to Qc), The advantages of this 
special indorsement are two — viz., (1) that if the defend- 
ant appears the plaintiff may apply for leave to sign 
judgment, notwithstanding the appearance, under Order 
XIV. {l) ; and (2) no further statement of claim is re- 
quired, or indeed allowed to be delivered, but the 
indorsement on the writ is to be deemed sufficient (m). 
These points will be presently further noticed. 

{ig\ Order iii. r. 7. 
ri) Order ix. r. 15. 
i) Post, p. 248. 

k) Order in. r. 6. See form of writ in such a ease in Appendix hereto. 
'J) Post, p. 64. 
W) Post, p. 70. 
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Serviee of 
writ. 



Serrioe on 
particaUr 
persons and 
bodies. 



The writ having been issued, the next step is to 
effect service of it. In some cases the defendant's 
solicitor will accept service and undertake to appear, 
which is sufficient (n), and if having done this he does 
not then appear he is liable to attachment, but more 
usually actual service has to be effected. When 
practicable this service is personal, by delivering to the 
defendant a copy of the writ, and at the same time 
producing to him the original (o) ; but if it is made to 
appear to the Court or a Judge by affidavit that this 
personal service cannot be promptly effected, an order 
for substituted or other service may be made, e,g., on 
some person connected with defendant, or by sending the 
copy writ through the post, or by advertisement, &c. (p). 

When husband and wife are both defendants, it is 
necessary now, under the Eules of 1883, to serve them 
both unless otherwise ordered {q). Where the defendant 
is an infant, the writ is served on his father or 
guardian, or if none, on the person with whom or under 
whose care he resides, unless otherwise ordered ; but 
service on the infant may be ordered to be good service 
(r). Where the defendant is a lunatic or person of 
unsound mind, the writ is served on his committee or 
person with whom he resides, or under whose care he 
is, unless otherwise ordered (s). If the defendant is a 
corporation aggregate, the writ is served on the mayor 
or other head officer, or on the town clerk, clerk, 
treasurer, or secretary. Every writ against the inhabit- 
ants of a hundred is served on the High Constable, or, if 
none, on any other chief acting officer of the police, and 
if it is against the inhabitants of any county of any city 
or town, &c., not being part of a hundred or other like 



(n) Order ix. r. 1 ; Order xii. r. 18. 

(o) Strictly speaking, the original need not be produced unless asked for 
by defendant. The practice is invariably as above stated. 

(») Order ix. r. 2 ; Order x. 

Cq) Order ix. r. 3. 

(r) Ibid. r. 4. As to the course to he taken on the non-appearance of 
an infant or person of unsound mind so served, see post^ p. 63. 

(«) Order ix. r. 5. 
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district, it is served on some peace ofl&cer thereof (t), 
Eailway and other similar companies may be served by 
the writ being left at or transmitted through the post 
to the principal office of the company or one of their 
principal offices where there shall be more than one, or 
by being given personally to the secretary, or, if no 
secretary, to a director of the company (u). Companies 
registered under the Companies Act, 1862 (x), may be 
served by leaving the writ, or sending it through the 
post in a prepaid letter addressed to the company, at 
their registered office (y). 



There is a special provision as to the suing and Suing and 

service o^ 
partners. 



service of partners, or of a person carrying on business ^^''^^ ° 



in the name of a firm, which calls for special notice. 
The old practice, before the Judicature Acts, was that 
on suing a partnership firm the plaintifif must find out 
who were the members of the firm, and name them 
and serve them individually as defendants, in the same 
way that when partners were suing they had to be 
individually named. Now partners may not only sue 
but may be sued in the name of their partnership firm 
(z), and service effected upon any one or more of them, 
or at their principal place of business within the 
jurisdiction, upon any person having at the time of the 
service the control or management of the business 
there (a) ; and so also when any one person carries on 
business in the name of a firm apparently consisting of 
more than one person, he may be sued in the name of 
such apparent firm (b), and the writ may be served in 
the same way upon any person having at the time of 
the service the control or management of the business 



(t) Orderix. r. 8. 

(u) 8 & 9 Viet. c. 16, s. 185 ; Arch. Pr. 13th ed. p. 964. 

{x) 26 & 26 Vict. c. 89. 

(y) Sect. 62. 

(z) Order xvi. r. 14. 

(o) Order ix. r. 6. 

(b) Order xvi. r. 15. 

E 
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Demand for 
names of 
partners. 



Service in case 
of vacant pos- 
session. 



Demand 
whether writ 
issued by 
solicitors 
authority. 



Change of, 
solicitors. 



there (c). It will be observed that this latter pro- 
vision only applies to being sued, and not to the case 
of suing. 

Where a writ is issued in which the plaintiffs are 
suing under a firm name, the defendant may demand 
in writing the names and places of residence of the 
person or persons constituting the firm, and all pro- 
ceedings may, on application, be stayed till furnished ; 
or application may be made by summons to a Judge 
for a statement of the names of such persons, to be 
verified on oath or otherwise as the Court shall 
direct (d). 

In the case of an action to recover land, if the 
possession is vacant, and service cannot be efifected 
otherwise, it may be made by posting a copy of the 
writ upon the door of the dwelling-house or other 
ccmspicuous part of the property (e). 

If a defendant has reason to believe that though a 
solicitor's name appears on a writ as issuing it, yet his 
name has been used without his authority, he may 
serve such solicitor with a demand for him to state 
forthwith in writing whether it has been issued by him, 
or with his authority or privity, and, if he answers in 
the negative, then all proceedings are stayed and 
nothing further allowed to be done without leave (/). 
A party may change his solicitor at any time during an 
action by simply filing and serving a notice of such 
change, but until this is done the former solicitor is 
considered the solicitor of the party (g). 



(c) Order ix. r. 7. As to appearance of partners so sued see post, 
p. 56 ; and as to execution when writ issued in this way see post^ 
pp. 140, 141. 

(d) Order vii. r. 2 ; Order xvi. r. 14. 
h) Order ix. r. 9. 

(/) Order vii. r. 1. 

(g) Ibid. r. 3. If it is an action in the Chancery Division, then in 
addition a copy of the notice has to be left in the chambers of the Judge 
to whose coui-t the cause is attached, Ibid. 
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Wlien a defendant is residing out of the jurisdiction When writ may 
no writ of summons can be issued against him without against defen- 
leave of the Court or a Judge {h\ which may be ^^^ ^^^ «f 

_n J , jurisdiction. 

allowed whenever — 

(a.) The whole subject-matter of the action is land 
situate within the jurisdiction (with or with- 
out rents or profits) ; or 

(b.) Any act, deed, will, contract, obligation, or 
liability aflFecting land or hereditaments 
situate within the jurisdiction, is sought to 
be construed, rectified, set aside, or enforced 
in the action ; or 

(c.) Any relief is sought against any person domi- 
ciled or ordinarily resident within the juris- 
diction; or 

(d.) The action is for the administration of the 
personal estate of any deceased person, who 
at the time of his death was domiciled 
within the jurisdiction, or for the execution 
(as to property situate within the juris- 
diction) of the trusts of any written in- 
strument, of which the person to be served 
is a trustee, which ought to be executed 
according to the law of England ; or 

(e.) The action is founded on any breach or alleged 
breach within the jurisdiction of any con- 
tract wherever made, which, according to 
the terms thereof, ought to be performed 
within the jurisdiction, unless the defendant 
is domiciled or ordinarily resident in Scotland 
or Ireland ; or 

(f.) Any injunction is sought as to anything to be 
done within the jurisdiction, or any nuisance 
within the jurisdiction is sought to be 

[h) Order XT. r. 4. 

E 2 
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Special circnm- 
Btances to be 
considered 
when defen- 
dant in Scot- 
land or 
Ireland. 



prevented or removed, whether damages 
are or are not also sought in respect there- 
of; or 

(g.) Any person out of the jurisdiction is a necessary 
or proper party to an action properly 
brought against some other person duly 
served within the jurisdiction. 

Neither a Master nor a District Registrar can give 
leave for service of a writ or notice thereof out of the 
jurisdiction (i). 

When in any of these cases the defendant is in 
Scotland or Ireland, and there is any Court there with 
concurrent jurisdiction, the Court is to have regard to 
the comparative cost and convenience of proceeding 
here or there, and particularly in the case of small 
demands, to the powers and jurisdiction of the Sheriffs 
Courts or Small Debts Courts in Scotland, and of the 
Civil BiQ Courts in Ireland (k). 

An affidavit in support of an application to sue a 
defendant out of the jurisdiction must show; (1) good 
cause of action to deponent's belief; (2) where the 
defendant is, or may probably be found ; (3) whether 
he is a British subject or not ; (4) the grounds on 
which the application is made (I). When an order is 
made it names the time for the defendant's appear- 
ance (m) ; and if the defendant is neither a British 
, subject, nor in British dominions, notice of the writ, 
and not the writ itself, is served on him (n). 

When service Service may be made at any hour of the day or 

elated. ^g^^' ^^^ 0^ ^^y ^^y ^ot being a Sunday or dies non, 

such as Christmas Day or Good Friday ; a writ, however. 



Affidavit in 
support of 
application. 



(i) Order liv. r. 12. 
(k) Order xi. r. 2. 
{l) Ibii. r. 4. 
(wi) Ibid. r. 5. 
in) Ibid. r. 6. 
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only remains in force for twelve months : but where it How long writ 
has not been served it may, by leave, be renewed for "^ '®®' 
six months, and so on from time to time, on showing 
that reasonable efforts have been made to serve it, or for 
other good reason. This renewal is effected by the 
writ being marked at the proper office with a seal 
bearing the date of renewal (o). 

Where a writ has been lost leave may be given for Loss of writ, 
a correct copy to be sealed and served in lieu of the 
original writ (^). 

Concurrent writs are sometimes issued [q). They Concurrent 
are simply dupUcate originals, and would only be™*** 
issued for the sake of expedition, e,g,y where there are 
several defendants residing at different places (as each 
is entitled, as before mentioned (r), to see the original 
on service), or where it is doubtful where a defendant 
is residing or is to be found. A writ for service 
within the jurisdiction may be issued and marked as a 
concurrent writ with one for service out of the juris- 
diction and vice versd (s). 

The Court or a Judge may, at any stage of the pro- Amendment 
ceedings, allow the plaintiff to amend the indorsement ^ ^^^ ' 
on his writ of summons in such manner and on such 
terms as may seem just {t), and where the indorsement 
constitutes in fact the statement of claim, as is hereafter 
explained (u), the provision as to amendment of state- 
ment of claim without leave applies — a matter which is 
dealt with hereafter (x). 



(o) Order viii. rr. 1, 2. The only apparent use in renewing a writ 
instc^ of issuing a fresh one is where the debt would, but for the process, 
be barred by the Statute of Limitations. 

(j}) Order viii. r. 8. 

(q) Order vi. 

(r) Ante, p. 48 ; and note (o). 

(«) Order vi. r. 2. 

(t) Order xxviii. r. 1. 

(u) Post, p. 70. 

(x) Post, pp. 80-82 ; Order xxviii. r. 2. 
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Appcttanee. Service having been effected, the next step in the 

action is for the defendant to appear to the writ, which 
appearance should be entered at the Central Office or 

Time for. the district registry, as the case may be (y), within eight 
days from service, inclusive of day of service, except in 
the case of writs issued against a defendant out of the 
jurisdiction, when as already stated the time is fixed 
by the Court or a Judge on the leave being granted to 
issue the writ, and varies according to the distance of 

Wlnt Hu,8nd defendant from England {z). By appearance is meant 

how entered, ^j^^ mode of the defendant bringing himself before the 
Court, and it simply consists in the defendant in per- 
son, or by his solicitor, giving in at the proper office a 
memorandum in writing dated the day of its delivery, 
bearing the proper Court stamp, and signifying that he 
appears, and containing the name of the defendant's 
solicitor, or stating that the defendant defends in 
person. At the same time also there must be delivered 
to the officer a duplicate of the memorandum, 
which the officer seals with the official seal, showing 
the date on which it is sealed, and returns to the 
person entering the appearance, and the duplicate 
memorandum so sealed constitutes a certificate that 
the appearance was entered on the day indicated by the 
seal, and it is dealt with as presently mentioned (a). 
The memorandum of appearance, if the appearance is 
entered by a solicitor, must contain his place of busi- 
ness ; and if entered in London, an address for service 
not more than three miles from the principal entrance 
of the Central Hall at the Royal Courts of Justice ; 
and if entered in a district registry, an address for 
service within the district, otherwise the memorandum 
is not to be received ; and if any such address is illu- 
sory or fictitious the appearance may be set aside on 
the application of the plaintiff (t). If the writ is 



(y) Ante, pp. 45, 46. 
(z) Order xr. r. 6. 



(a) Order xii. r. 8. 
(6) Ibid. rr. 10, 11. 
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issued in London the appearance must be in London 
also ; if it is issued from a district registry, then, if the 
defendant resides or carries on business within the 
district, he must appear there, but if it is issued in the 
district registry, and he does not so reside or carry on busi- 
ness, he can appear either in London or in the district 
registry, and in such case, or if when there are several 
defendants one appears in London, the action then pro- 
ceeds in London, subject to this, that if the Court or a 
Judge is satisfied that the defendant appearing in 
London is a merely formal defendant, or has no sub- 
stantial cause to interfere in the conduct of the action, 
such Court or Judge may order that the action may 
proceed in the district registry, notwithstanding such 
appearance in London (c). The defendant should, as 
before stated, appear within the eight days, for in 
default thereof the plantiff may proceed to judgment, 
as mentioned in the next chapter ; but if he does not, 
he may still appear if the plaintiff has not yet signed 
judgment (d). It is also necessary that the defendant. Notice of 
on the day on which he enters an appearance to a writ appearance, &c. 
of summons, should give notice of his appearance to 
the plaintiffs solicitor, or, if the plaintiff sues in person, 
to the plaintiff himself. The notice may be given 
either in writing served in the ordinary way at the 
address for service, or by prepaid letter directed to 
that address and posted on the day of entering appear- 
ance in due course of post, and it must in either case 
be accompanied by the sealed duplicate memorandum 
before referred to (e). 

Where a party after having sued or appeared in Party suing or 
person has given notice in writing to the opposite ^P^^j^j^^ 
party or his solicitor, through a solicitor, that such afterwards em- 
solicitor is authorized to act in the cause or matter on Joi^^r* 
his behalf, all further proceedings are to be thereafter 
delivered to or served on such solicitor (/). 



(c) Order xii. rr. 1, 4-7. 

d) Ibid. r. 22. 

e) Ibid. r. 9. 
(/) Order lxyii. r. 7. 
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Appearance When partners are sued in their firm's name, or 

by partners , • v • • j.v r 

sued in firm's where any person carrying on business m the name of 

name. a firm is sued in the firm name {g), the appearance 

must be in the individual names or name, but all 

subsequent proceedings continue in the name of the 

firm (A). 

Appearance Any person not named as a defendant in a writ of 

namS^n "rit summons for the recovery of land, may by leave of the 

in action to Court Or a Judge appear and defend on filing an 

recover an . gfg(]ayi|j shewing that he is in possession of the land 

by himself or his tenant (i). Any person appearing 

to defend any such action as landlord in respect of 

property whereof he is in possession only by his tenant, 

must state in his appearance that he appears as 

Limiting de- landlord (k). If a defendant in appearing to such an 

fence. action only claims a title to some portion of the lands 

which are sought to be recovered, he may, in his 

appearance, or in a notice signed by himself or his 

solicitor, to be served within four days after appearance, 

limit his defence to the part in respect of which he 

desires to defend (/). 

Things a Generally a defendant cannot take any step in an 

defendant may action before appearance, but he may, however, without 
appearance, appearance move the Court to set aside service on 
him of the writ, or to discharge the order authorizing 
such service (m). This might occur where he contends 
that being out of the jurisdiction of the Court leave to 
issue the writ has been improperly obtained. A 
defendant may also pay money into Court before 
appearance (n), or apply to transfer the action to the 
County Court under the County Court Act, 1867 (o). 

(^) See ante, pp. 49, 50. 

(n) Order xii. rr. 15, 16. As to execution where defendants are sued 
in this way, see post, pp. 140, 141. 
(i) Order xii. rr. 25, 27. 
(A;) Ibid. r. 26. 
(/) Ibid. rr. 28, 29. 
(m) Ibid. r. 30. 
(n) See post, p. 90. 
{o) See post, p. 100. 
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Proceedings under the Bills of Exchange Act, 1855 Proceedings 
(p), though they cannot now take place, should still, E^cha^ ^ 
however, be referred to. Under that Act, it was Act, 1856. 
enacted that when a bill of exchange or promissory note 
{which words included cheques) was not more than six 
months overdue, a writ might be issued, the time to 
appear to which was tO' be twelve days, and which 
writ must be personally served on the defendant, who 
could not appear thereto as a matter of right, but only 
by obtaining leave to do so from a Judge within the 
twelve days limited for appearance, which leave would 
be granted on his paying into Court the sum indorsed 
upon the writ, or satisfying the Judge by affidavit that 
he had some good defence. This leave might be 
granted on such terms as to security or otherwise as 
to the Judge might seem fit (q). If the defendant 
obtained leave and duly appeared, the proceedings went 
on as in other actions. 

The advantage of this Act at the time it was passed Advantage of 
was great, for it prevented a defendant in such cases **^® 
from unduly delaying the plaintiff. Under the practice 
then existing, any defendant by simply appearing could 
put it upon the plaintifif to proceed throughout all the 
different stages of the action, which was a great hard- 
ship upon a plaintiff where the defendant had no real 
defence. This was specially apparent in the case of 
actions on bills, notes, and cheques — hence the Act. 
However, after the coming into operation of the 
Judicature • Acts, by reason of the provisions of the 
original Order xiv. which practice is still preserved 
under Order xiv. of the Kules of 1883 (?'), there no 
longer remained any reason for the special procedure 
under the Bills of Exchange Act, and it was considered 
advisable that no more writs should be issued under 
it. It was therefore provided by the Eules of April, 

(p) 18 & 19 Vict. c. 67. 

Iq) Ibid. s. 2. 

(r) See post, p. 64. 
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1880, that no writs should thereafter be issued under 
the Bills of Exchange Act and this is still provided in 
the Kules of 1883 (s). It will be observed that the 
Act is not repealed, and still, therefore, remains in 
force beyond the High Court of Justice, so that such 
twelve days* summonses may still be issued from the 
County Courts. 

To return, the defendant having appeared, the 
pleadings now commence, but prior to considering them 
the subject of judgment in default of appearance, and 
applications under Order xiv. just referred to, must be 
considered, and this is done in the next chapter (t), 

(») Order ii. r. 6. 

[t) At the commencement cf this chapter it was stated that proceedings 
are commenced by an action, which is strictly correct ; but it is advisable 
here to notice the process of replevin, in which certain steps are taken 
prior to the action — the subject not being of sufficient importance to 
justify separate notice in a work like the present. Replevin is the re- 
delivery of goods wrongfully taken from a person, occurring usually in 
cases of wrongful distress. The modus operandi is for the person whose 
goods are wrongfully taken, to apply in the first instance to the Registrar 
of the District County Court, and before him enter into a bond with sureties,, 
which is called the replevin bond. If the person desires lo commence his 
action in the High Coui*t, the conditions of the bond are to commence the 
action within one week, and to prosecute the same with due effect, to 
prove before the Court that he bad good grouad for believing either that 
some question of title was involved, or that the rent or damage exceeded 
£20, and to return the goods if their return is ordered. If, however, the 
action is to be commenced in the County Court, the conditions of the boud 
are only to commence the action within one month, and to prosecute the 
same with due effect, and to return the goods if their return is ordered. 
On the bond being given the goods are returned to the person giving it 
(called the replevisor), and he commences the action, so that the defendant 
in the action is to a certain extent in the position of a plaintiff in an 
ordinary action (17 & 18 Vict. c. 125, ss. 22-24 ; 19 & 20 Vict. c. 108). 
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CHAPTER II. 

JUDGMENT IN DEFAULT OF APPEARANCE, AND APPLICATIONS 

UNDER ORDER XIV. 

The writ of summons, as has been stated in the last 
chapter, requires the defendant to enter an appearance 
within eight days from service. If the defendant does 
not obey this by appearing, the plaintifi*'s next step is 
to proceed on his default, but the courses he can take 
differ according to the nature of the writ issued, and 
therefore each must be considered separately. 

Firstly. — Tlie ^vrit may have been indorsed for a Non-appear- 
liquidated demand, either specially or otherwise. In this f°^*^-j"Jld 
case, if the defendent does not appear within the eight amount, 
days, the plaintiff may file an affidavit of service, and of 
the indorsement of the fact of the service on the writ 
within three days afterwards, and on this he may at 
once sign final judgment and issue execution ; if there 
are several defendants, and some one or more only do 
not appear, he may sign final judgment and issue 
execution against the defendant or defendants not 
appearing, and proceed with his action against the 
other or others appearing. This judgment may be 
for any sum not exceeding the sum indorsed on the 
writ, with interest at the rate specified, or if no rate 
specified, at the rate of five per cent, per annum to the 
date of the judgment, and costs [u). 

By a final judgment is meant one which is complete, Final and in- 
and requiring no further act to be done to perfect it ; j^dment^^ 

~- - - _ ^ - — - - I I 

(t*) Order xiii. rr. 2-4. 
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an interlocutory judgment is one requiring something 
further, 

Jadgment by When a defendant fails to appear to a writ issued 
dnSct'" out of a district registry, and he had the option of 
registay. appearing there or in London (x), judgment by default 

of appearance cannot be entered until after such time 
as a letter posted in London on the previous evening, 
in due time for delivery to him on the following 
morning, ought in due course of post to have reached 
him (y). 

Non-appear- Secondly. — The writ may he not for a debt or liqui- 

forunS ^^^ dated demand, but for detention of goods and pecuniaiy 

dated damages, damages, or either of them. Here, on non-appearance 

within the eight days, the plaintiiff may, on affidavit of 

service, at once sign interlocutory judgment, and then 

issue a writ of inquiry with a view to final judgment ; 

or instead of a writ of inquiry the damages may be 

ascertained in any way in which the Court or Judge 

may direct {z), e,g., by referring the matter to one of 

the Masters ; and in particular it is provided that if the 

question is one of an amount which is substantially a 

matter of calculation, it is not to be necessary to issue 

a writ of inquiry, but a reference to an officer of the 

Date to which Court is the proper course (a). In all cases in which 

damage to be damages are to be assessed (whether at the trial or after 

assessed. ^ 

interlocutory judgment), they are to be assessed, not 
merely down to the date of the issuing of the writ, but 
down to the time of the assessment (6). 

Several defend- In the case of a writ coming under this second 

^^^' head, where there are several defendants, of whom 

some only appear, the plaintiff may sign interlocutory 

judgment against those not appearing, and the 



! 



pc\ See ante, pp. 45, 46. 

yS Order xiii. r. 11. 
{z) Ibid. r. 5. 
(a) Order xxxyi. r. 57. 
(&} Ibid. r. 58. 
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damages or value of the goods may be assessed against 
them at the same time as the trial of the action 
against the other defendants, unless otherv/lse 
ordered (c). 

Where the writ is indorsed so as partly to come Where writ in- 
under this second head and partly under the first, ^ig^rand for 
and any defendant fails to appear, the plaintiff may damages, &c. 
enter final judgment for the liquidated amount and 
costs, and interlocutory judgment for the residue, and 
may proceed as before detailed with regard to each 
separate part {d). 

A writ of inquiry is a writ issued to a sheriff com- Writ of 
manding him to summon a jury and assess the amount "^^'^^^y* 
of the damages. The under-sheriff usually presides at 
the assessment, and after the verdict is given the 
sheriff's return to the writ is made, and after four days 
final judgment may be signed, unless the officer who 
presided certify that in his opinion judgment ought 
not to be entered until the defendant has had an 
opportunity to apply to the Court to set the finding 
aside and grant a new writ of inquiry (e). A notice 
of executing the writ of inquiry must be given to the 
defendant, or if he has appeared by solicitor, then to 
his solicitor, and the notice must be of the same length 
of time as an ordinary notice of trial (/). If it is 
intended to attend the inquiry by counsel, notice to 
that effect should also be given, otherwise the costs of 
counsel will not be allowed. At the hearing of the 
inquiry all the plaintiff has to prove, or the defendant 
is permitted to controvert, is the amount of the 
damages, for the cause of action is admitted (g). 

An instance of a case for a writ of inquiry would 

(c) Order xiii. r. 6. 

(d) Ibid. r. 7. 

le) 1 Wm. 4, c. 7, s. 1. 
?/) Ten days. 

{g) Arch. Pr. 13th ed. pp. 810-813. See also the provision of Order 
XXXVI. r. 56. 
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Nod -appear- 
ance in action 
to recoTer 
land. 



be if a defendant in a breach of promise case or in any 
action of tort could not deny the promise or the doing 
of the tort, but yet wished to be heard on the question 
of the amount of damages to be awarded. He might 
adopt the course oj! not appearing to the writ in the 
first instance, but letting the plaintiff sign interlocutory 
judgment in default of appearance, and then appearing 
on the assessment of damages. 

Thirdly. — The writ rriay he for the recovery of land. 
Here if the defendant does not appear within the eight 
days, or appearing limits his defence to part only of 
the land (A), the plaintiflF on affidavit, as in the other 
cases, may sign judgment for the land or the part 
thereof to which the defence does not apply (i) ; and 
where the plaintifT has in addition indorsed a claim for 
mesne profits (k), arrears of rent, or damages for breach 
of contract, the plaintiff may as to them proceed as 
already pointed out in respect of money claims 
indorsed (/). 

Where an action is for a penalty on a bond (m), and 
the defendant does not appear, the proper course for the 
plaintiff to take is to assign breaches of the bond by 
delivering a suggestion thereof to the defendant or his 
solicitor, and then issuing a writ of inquiry before the 
sheriff to assess the damages {n). 

Letting a de- jn some cases a defendant may, by oversight or from 

fendantintoP , , .. -. 

appear not- some Other reason, have omitted to appear to a writ 

withstanding 'vvithin the proper time, and the plaintiff may have 

accordingly signed judgment. Notwithstanding this, 

the Court or a Judge has power to set aside or vary 



A claim for 
penalty on a 
bond. 



{%) See ante, p. 56. 

1%) Order xiii. r. 8. 

Ih) Mesne profits are intermediate profits ; that is, profits which have 
been accruing between two given periods; Brown's Law Dictionary, 2nd 
ed. p. 343, tit. ** Mesne.*' 

{I) Order xin. r. 9. 

(m) 8 &9 Wm. 3, c. 11. s. 8. 

[n) 3 & 4 Will. 4, c. 42, s. 16; Order xiii. r. 14. 
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such judgment upon such terms as may be just (o), 
but this is a power in practice only exercised if the de- 
fendant can shew a good defence on the merits, and it 
will usually be on the terms of his paying the costs of 
the judgment obtained against him by reason of his 
default, and other terms may be imposed upon him, as 
he is only let in to defend by the leniency of the Court. 

When a defendant who has not appeared is an infant Non-appear- 
or person of unsound mind not so found l>yii^q.^isition, ^^°^*^^^^ 
the plaintiff cannot sign judgment as in ordinary cases, of unsound 
but he must apply to the Court or a Judge that some ™^° ' 
proper person may be assigned guardian by whom such 
infant or person of unsound mind may defend the 
action. In support of such an application he must 
shew that the writ was duly served, and that after the 
time for appearance, and at least six days before the 
hearing, notice of such application was served upon or 
left at the dwelling-house of the person with whom or 
under whose care such defendant was at the time the 
writ was served ; and also, if an infant, served upon or 
left at the dwelling-house of the father or guardian of 
such infant, unless at the hearing of the application 
this latter point is dispensed with {p), 

A judgment by default is dated as of the day on Dateofjadg- 
which the requisite documents are left with the default, 
proper officer for the purpose of the entry of the 
judgment, and the judgment takes effect as from that 
date {q). 



Defendants often appear to actions notwithstanding Appearance 

where n( 
defence. 



that they may not have any real defence, for the purpose ^^®''® ^° 



of gaining time or for other reasons. Under the old 
practice, before the Judicature Acts, this frequently 
worked great injustice to plaintiffs, for it was necessary 



(o) Order XIII. r. 10. 

{p) Ibid. r. 1. 

Xq) Order xli. r. 4. 
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to go on through all the pleadings and ultimately have 
the action tried before judgment could be obtained. 
This is so, and necessarily so, still in actions for un- 
liquidated demands, for there at any rate the question 
of amount may be always in dispute; but a very 
important practice in cases of liquidated demands 
Order xir, is now allowed (r). This is by preceding under Order 
XIV. (s), by which it is provided that when a defendant 
appears to a writ of summons specially indorsed (t), 
the plaintiff may on affidavit verifying the cause of 
action, made either by himself or any other person who 
can swear positively thereto, call on the defendant to 
shew cause why the plaintiff should not be at liberty to 
sign final judgment for the amount indorsed on the 
writ with interest (if any) or for the recovery of the 
land (with or without rent or mesne profits), as the 
case may be, and costs. This application is made 
by summons returnable not less than four clear days 
after service, and a copy of the aflBdavit on which 
it issues, and any exhibits thereto, must be served 
with it. On the return of the summons the Court 
or a Judge may, unless satisfied by afl&davit that 
the defendant has a good defence to the action on 
the merits, or that under the circumstances the 
defendant ought to be allowed to defend, or unless, 
instead, in actions for the recovery of money, the de- 
fendant offers to bring into Court the amount indorsed 
on the writ, make an order empowering the plaintiff to 
sign judgment accordingly, notwithstanding the defen- 
dant's appearance. The Master may, if he think fit, 
also order the defendant^ or in the case of a corporation 
any officer thereof, to attend and be examined on oath, 
or to produce any leases, deeds, books, or documents 



(r) As to the former proceediogs under the BiUs of ExchaDge Act, 1855, 
see ante, p. 57. 

(«) The Order xiy. referred to is of course contained in the new Rules of 
1883. It is in substance the same as the old Order xiv. It will be 
noticed, howeyer particularly, that the time to elapse between seryice and 
return of the summons is four days instead of two days, as before. 

{t) As to when writ may be specially indorsed see ante, p. 47. 
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or copies of or extracts therefrom. The plaintiff then, 
in pursuance of this order, signs judgment and taxes 
his costs (u). The ordinary and usual costs allowed 
in such a case on taxation will be found in the Appen- 
dix. . If it appears that, although there is a defence to 
part of the plaintiffs claim, to another part there is 
not, judgment may be forthwith given for the part to 
which there is no defence, and one defendant may be 
allowed to defend, while judgment may be given 
against another. Practically on an application under 
Order xiv., the Master may adopt one of three courses 
viz. (1.) He may order judgment; (2.) He may refuse 
the application, giving to the defendant unconditional 
leave to defend ; or (3.) He may give defendant leave to 
defend on terms of paying money into Court. It may 
be noticed that as a general rule the Masters do not 
receive afi&davits in reply; they act simply on the 
plaintiffs affidavit filed in the first instance and the 
defendant's affidavit in opposition ; they have, however, 
a discretion on the point (y). 

A party may notwithstanding his appearance at any Consents to 
time consent to judgment, but when a defendant has ^ ^™®° ' 
appeared by soUcitor no order for entering judgment 
can be made by consent except through the solicitor 
(z) ; and when the defendant has appeared in person 
no such order can be made unless the defendant 
attends before a Judge and gives his consent in person, 
or unless hi^s written consent is attested by a solicitor 
acting on his behalf, except in cases where the defen- 
dant is a barrister, conveyancer, special pleader, or 
solicitor (a). 

(w) Order 3av. rr. 1-6. 

(y) Rotherham v. Priat, 49 L. J. Q. B. 104. 

(z) Order xli. r. 9. 

(a) Ibid. r. 10. 
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CHAPTEK III. 

PROCEEDINGS FROM APPEARANCE TO THE CLOSE OF 

THE PLEADINGS. 

The object of The pleadings in an action consist of the statements of 

1) e ings. ^j^^ plaintiff and defendant respectively, and have for 

their object the showing the Court and jury the 

questions in issue between the parties and the facts on 

which they respectively rely. 

General poiuta Before proceeding to consider these pleadings in 
^"^^' detail it will be well to observe some points afifecting 
them all generally. It has been before noticed (h) 
that under the practice prior to the Judicature Acts 
the pleadings were couched in technical language in- 
volving considerable repetition, and often on account 
of this, running to considerable length, and these were 
points that could well be amended. Pleadings are 
now to be as brief as the nature of the case will admit 
of (c), and to state as concisely as may be the material 
facts on which the party pleading relies, but not the 
evidence by which they are to be proved ; such state- 
ment being divided into paragraphs numbered consecu- 
tively, and each paragraph containing as nearly as may 
be a separate allegation, and dates, sums, and numbers 
are to be expressed in figures and not in words (d). 
They are to be printed, unless containing less than ten 
folios (e), when they may be either written or printed, 

(b) Ante, p. 6. 

(c) Order XIX. r. 2. 

(d) Ibid. r. 4. 

(e) A folio consists of seventy-two wurdr, every figure being counted as 
a word (Order 65, rule 27 (14) ). 
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or partly one and partly the other (/) ; and are served 
by being delivered at the address for service, or if no 
appearance has been entered they are delivered by 
being filed with the proper officer {g). Service of 
pleadincrs, notices, summonses, orders, rules, or other 
proceedings in the course of an action must be effected 
before 6 p.m., and on Saturdays before 2 p.m., otherwise 
service will be deemed to have been effected on the 
following day, or in the case of Saturday on the follow- 
ing Monday (A), and no pleading can be delivered or 
amended during the Long Vacation except by order (i). 
Pleadings must be marked on the face with the date 
when delivered, and the reference to the action (^'), 
the Division to which, and the Judge (if any) (l) to 
whom assigned, the title of the action (m), the descrip- 
tion of the pleading, and the name and place of business 
of the solicitor and agent (if any), or the name and 
address of the person delivering the same, if acting in 
person (n) ; and in a pleading denying any allegation in 
a previous pleading it must not do so evasively, but must 
answer the point in substance, and generally a fair and 
substantial answer must be given (o). It is not sufficient 
for a defendant in his statement of defence to deny 
generally the grounds alleged by the statement of claim, 
or for a plaintiff in his reply to deny generally the 
grounds alleged by a defendant by way of counterclaim, 
but each party must deal specifically with each allegation 
of fact of which he does not admit the truth, except 
damages (/?), which are always to be deemed put in issue 



(/) Order xix. r. 9. 

Ig) Ibid. r. 10. 

(k) Older LXiv. r. 11. 

(»:) Ibid. r. 4. 

{Jc) That is, the year when issued, the first letter of the plaintifTs name, 
and the number of the writ in the particular Division, thus — 1883. H. 
No. 150. 

(Z) This would only be in the Chancery Division. In the Division, the 
practice of which is now being considered, the Judge is never named. 

(m) That is, the names of the plaintifif and defendant, thus : Between 
A. B. plaintiff and C. D. defendant. 

(») Order xix. r. 11. 

(o) Ibid. r. 19. 

(p) Ibid. r. 17. 

F 2 
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unless expressly admitted (q). Every allegation of fact 
in a pleading not denied specifically, or by necessary 
implication, or stated in the pleading not to be admitted, 
is to be taken to be admitted, except or against an infant, 
lunatic, or person of unsound mind not so found by inqui- 
sition (r), and any condition precedent the performance 
or occurrence of which is intended to be contested must 
be distinctly specified in the pleading of the defendant 
or plaintiff as the case may be, and subject thereto an 
averment of the performance or occurrence of all condi- 
tions precedent necessary for the case of the plaintiff or 
defendant shall be implied in his pleading (5). Generally, 
also, each party must aUege all such facts not appearing 
in the previous pleading as he means to rely on, or which, 
if not raised on the pleadings would be likely to take 
the opposite party by surprise, or would raise new issues 
of fact not arising out of the pleadings — e.g., fraud, or 
the Statute of Limitations {t). When a contract is 
alleged in any pleading a bare denial of the contract by 
the opposite party is construed only as a denial of the 
making of the contract in fact, and not of its legality or 
its sufficiency in law, whether with reference to the 
Statute of Frauds or otherwise {u). 

Every pleading claiming any relief must state 
specifically the relief sought, either simply or in the 
alternative, and it is not necessary to ask for general 
or other relief, which may always be given as the 
Court or Judge may think just, to the same extent as 
if it had been asked for (x). Any distinct claims or 
complaints are to be stated, as far as may be, separately 
and distinctly (y). 

On the point that pleadings are to be stated as con- 
cisely as can be, the following instances maybe noticed. 

{q) Order xxi. r. 4. 

ir) Order xix. r. 13. 

Is) Ibid. r. 14. 

h) Ibid. r. 15. 
{u\ Ibid. r. 20. 

(x) Order xx. r. 6. 

(y) Ibid. r. 7. 
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Wherever the contents of any document are material 
it is sujB&cient in any pleading to state its eflfect 
as briefly as possible, without setting out the whole or 
any part thereof, unless the precise words of the 
document or any part thereof are material {z). Where 
in any pleading it is necessary to allege malice, fraudu- 
lent intention, or other condition of the mind of 
any person, it is sufficient to simply allege the same 
as a fact without setting out the circumstances from 
which the same is to be inferred (a). When it is 
material to allege notice it is sufficient to simply allege 
it as a fact unless the form or precise terms of such 
notice are material (&). When any contract is to be 
implied from a series of letters or -conversations, it is 
enough to allege such contract as a fact, and refer to 
such conversations or letters without setting them out 
in detail (c). No person need state in his pleading a 
fact presumed by the law in his favour, or as to which 
the burden of proof lies on the other side, unless the 
same has first been specifically denied ; e.^., considera- 
tion for a bill of exchange where the plaintiff sues only 
on the bill, and not for the consideration as a substan- 
tive ground of claim {d). 

Forms of pleadings are given in Appendices C, D, Forms of 
and E to the Eules of 1883, which are to be used P^^^'*^^- 
when applicable, and in other cases such forms are to 
be used as near as applicable, and any costs occasioned 
by prolixity are to be disallowed (e). Where in any plead- Particulars in 
ing a party relies on misrepresentation, fraud, breach of certain <»flea 
trust, wilful default, or undue influence, and in all other 
cases in which particulars may be necessary beyond 
such as are exemplified in such forms, particulars (with 
date and items if necessary) are to be stated in the 



z) Order xix. r. 21. 
' Ibid. r. 22. 
Ibid. r. 23. 
(c) Ibid. r. 24. 

d) Ibid. r. 26. 

e; Ibid. r. 5. See also a set of specimen pleadings in Appendix hereto. 
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pleading, provided that if such particulars are of debt, 
expenses^ or damages, and exceed three folios, the fact 
must be so stated, with a reference to full particulars 
already delivered or to be delivered with the pleading 
(/), and in every case in which the cause of action is a 
stated or settled account, the same shall be alleged 
with particulars, but in every case in which a state- 
ment of account is relied on by way of defence or 
admission of any other cause of action which is 
pleaded, the same is not to be alleged in the plead- 
ings {g). The signature of counsel to a pleading is 
not necessary, but where pleadings have been settled 
by counsel or by a special pleader they are to be 
signed by him, and if not so settled they are to be 
signed by the solicitor or by the party if he sues or 
defends in person Qi). No technical objection is to 
be raised to any pleading on the ground of any alleged 
want of form (i). 

The first pleading in an action is the Statement of 
Claim by the plaintiff (y), and the delivery of any state- 
ment of claim is to be regulated as follows : 

(a.) Where the writ is specially indorsed under 
Order iii. Eule 6, no further statement of 
claim shall be delivered, but the indorse- 
ment on the writ shall be deemed to be the 
statement of claim : 

(J.) Subject to the provisions of Order xiii. Eule 
12, as to filing a statement of claim when 
there is no appearance, no statement of 
claim need be delivered unless the defendant 

(/) Order xix. r. 6. 

Ig) Order xx. r. 8. 

{h) Order XIX. r. 4. Prior to tbe Judicature Acts Bills of Complaint 
in Chancery had to be signed by counsel. Under the Judicature Acts and 
Rules no signature of counsel was necessary to any pleading; but the 
practice usually observed has been for counsel to sign pleadings pre- 
pared by them in the Chancery Division. The idea of the above-Lamed 
provision is of course that the Judge may see who is responsible for 
the pleading, and may be described as a sort of in terrorem provision. 

(t) Order xix. r. 26. 

(j) See specimen form in Appendix hereto. 
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at the time of entering appearance^ or 
within eight days thereafter, gives notice in 
writing to the plaintiff or his solicitor that he 
requires a statement of claim to be delivered : 

(c.) If no statement of claim has been delivered and 
the defendant gives notice requiring the 
delivery of a statement of claim, the plaintiff 
shall, unless otherwise ordered by the Court 
or a Judge, deliver it within five weeks from 
the time of the plaintiff receiving such notice: 

(d,) The plaintiff may (except as in (a.) mentioned) 
deliver a statement of claim, either with 
the writ of summons or notice in lieu of 
writ of summons, or at any time afterwards, 
either before or after appearance, notwith- 
standing that the defendant may have ap- 
peared and not required the delivery of a 
statement of claim: Provided that in no 
case where a defendant has appeared shall a 
statement be delivered more than six weeks 
after the appearance has been entered, unless 
otherwise ordered by the Court or a Judge : 

(e.) Where the plaintiff delivers a statement of 
claim without being required to do so, or 
the defendant unnecessarily requires such 
statement, the Court or a Judge may make 
such order as to the costs occasioned thereby 
as shall be just, if it appears that the 
delivery of a statement of claim was un- 
necessary or improper. 

The plaintiff in his statement of claim may specify piace of trial, 
where the action is to be tried, and if he does not 
state any place the trial is to be in Middlesex — that 
is, at the Eoyal Courts of Justice (k). When under 
Order lii. Rule 6, the indorsement constitutes the state- 
ment of claim, the place of trial can be specified in the 

{k) Order xx. r. 5 ; Order xxxvi. r. 1. As to cbangiug the place of 
trial see post, pp. 101, 102. 
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Statement of 
claim may go 
beyond in- 
dorsement on 
writ 

Default in 
delivery of 
statement of 
claim. 



Statement of 
defence. 



indorsement (l), and in other cases in which there is 
no statement of claim delivered or required, the plain- 
tiff may within six days after the appearance of the 
defendant serve a notice stating the place of trial (m). 

Whenever a statement of claim is delivered the plaintiff 
may therein alter, modify, or extend his claim without 
any amendment of the indorsement of the writ (n). 

If the plaintiff, being bound to deliver a statement 
of claim, does not deliver the same within the time 
allowed for that purpose, the defendant may at the ex- 
piration of that time apply to dismiss the action with 
costs for want of prosecution, and on the hearing of such 
application, if no statement of claim shall have been 
delivered, the action may be dismissed accordingly, or 
such other order may be made on such terms as the 
Master shall think just (o). 

The next pleading is the statement of defence by the 
defendant, which must be delivered within ten days (jp) 
from the delivery of the statement of claim, or from the 
time limited for appearance, whichever shall be last (q), 
A defendant who has appeared in an action, and who 
has neither received nor required the delivery of a 
statement of claim, must deliver his defence (if any) 
at any time within ten days after his appearance (r), 
and where leave has been given to a defendant to 
defend under Order xiv. (s), he must deliver his state- 
ment of defence within such time as shall be limited 
by the order giving him liberty to defend, or if no time is 
thereby limited, then within eight days after the order (^). 

In actions for a liquidated demand in money (u) a 



(Z) See Forms in Appendix A to Rules of 1883. 
(m) Order xxxvi. rale 1, 

(n) Order xx. r. 4. 
lo) Order xxvii. r. 1. 

(p) Instead of eight days as before. See specimen form in Appendix 
hereto. 



(q) Order xxi. r. 6. 
(r) Ibid. r. 7. 



8) Ante, pp. 64, 65. 
t) Order xxj. r. 8. 
(u) Order iii. r. 6. 



I: 
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mere denial of the debt is inadmissible (x), and in actions General points 
on bills, notes, or cheques, a defence in denial must ^ def^wT^^ 
deny some matter of fact — e,g,, the drawing, making, 
indorsing, accepting, presenting, or notice of dishonour 
of the instrument (y). In actions comprised in Order 
III. Eule 6 (z) Classes A and b, a defence in denial 
must deny such matters of fact, from which the liability 
of the defendant is alleged to arise, as are disputed ; e.g., 
in actions for goods sold the defence must deny the 
order or contract, the delivery, or the amount claimed ; 
in an action for money had and received it must deny 
the receipt of the money or the existence of those facts 
which are alleged to make such receipt by the defend- 
ant a receipt to the use of the plaintiff (a). If it is 
desired to deny the plaintiff's right in some representa- 
tive capacity, or to deny the constitution of any alleged 
partnership firm, it must be done specifically (6). 

There are many Acts of Parliament which entitle Gfeneral issue 
or permit a defendant to plead the general issue of Statute. ^ 
*' not guUty" only, and to give any special matter in 
evidence without specially pleading the same (c). Such 
pleas are still allowed, but if a defendant so plead he 
may not plead any other defence to the same cause of 
action without special leave (d) ; and where by virtue 
of some statute special matter may be given in evidence 
under a plea simply of the " general issue," and the 
defendant intends to avail himself thereof, he must 
insert in the margin of his pleading the words, " by 
statute," together with the reference to the statute 
in question, and specifying whether it is a public or 
private Act, otherwise such defence is taken not to have 
been pleaded by virtue of any Act of Parliament (e). 

(as) Order xxi. r. 1. 
ly) Ibid. r. 2. 
iz) See ante, p. 47. 
(a) Order xxi. r. 3. 
{h) Ibid. r. 5. 

(c) £g., by 21Jac. 1. c. 4, sect. 1, **not guilty by statute*' maybe 
pleaded in penal actions. 
{d) Order xix. r. 12. 
(e) Order xxi. r. 19. 
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Coetfl mar be 
giTen. 



Set-off and 
oonnter-claiin. 



Coanter-claim 
may be con- 
tinued though 
plaintiff's 
action stayed. 



Alteration in 
previous rule 
as to set-off. 



Notwithstanding a defendant may succeed in an 
action, and thus get the general costs of it, if by his 
defence he has put the plaintiff to proof of facts which 
in the opinion of the Court or a Judge ought to have 
been admitted, the Court may make such order as to 
the extra costs occasioned thereby as shall be just (/)- 
Care should therefore be taken not to put unnecessary 
points in issue by the statement of defence. 

If a person who is sued has himself some claim 
against the party suing him, he may set this oft' by way 
of counter-claim, even altlwugh sounding in damages ,- 
iand such set-oft" or counter-claim has the same effect 
as a statement of claim in a cross-action, so as to enable 
the Court to pronounce a final judgment in the same 
action both on the original and on the cross-claim; but 
the Court or a Judge, if of opinion that such counter- 
claim cannot be conveniently disposed of in the pend- 
ing action, or ought not to be allowed, may refuse to 
allow the defendant to avail himself thereof, or may 
make such order as may appear just (g). Any defendant 
seeking to rely upon any grounds as supporting a right 
of counter-claim must in his statement of defence state 
specifically that he does so by way of counter-claim (h). 

If in any case in which the defendant sets up a 
counter-claim the action of the plaintiff is stayed, dis- 
continued, or dismissed, the counter-claim may never- 
theless be proceeded with (t). 

The alteration in the former practice made by the- 
Judicature Acts and Eules, and continued by the new 
Eules of 1883, is very great, as prior to the Judica- 
ture Acts a set-oft* could only be allowed if liquidated, 
or of such a nature as might be rendered liquidated 
without a verdict for the purpose ; now a claim merely 



(/) Order xxi. r. 9. 

{g) Order xix. r. 3 ; Order xxi. rr. 15, 17. 

(A) Order xxi r. 10. 

(i) Ibid. r. 16. 
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resting in damages may be allowed. Formerly also a 
set-ofif could only be allowed to the extent of the plain- 
tiff's claim : now it may go beyond that, and the result 
of the action be a verdict for a balance for the defendant 
against the plaintiff. 

N"o defence is now allowed to be pleaded in abate- No pleas in 
ment (Jc), A plea in abatement, or dilatory plea, was ^ * ^^^^^ 
one of some matter not material to the merits of the 
proceeding, but technically necessary or proper — e,g,, to 
the jurisdiction, or on account of the death of one of 
the parties, marriage of a female party &c. (^). 
Another point of old practice prior to the Judicature 
Acts, which may be mentioned, was a new assignment, or new 
which occurred where from the very general terms of the *^*snnients. 
declaration the defendant was led to apply his plea to a 
different matter from that which the plaintiff had in view 
[m). No new assignment is now necessary or is to be 
used, but everything which was formerly alleged by way 
of new assignment may be introduced by way of amend- 
ment of the statement of claim, or by way of reply [n). 

If the defendant does not within the proper time Default in 
put in his statement of defence, the next step by the delivery of 
plaintiff is to proceed on his default, and in the same 
way as we have seen that the plaintiff's course when 
the defendant does not appear to the writ differs accord- 
ing to the nature of the claim (o), so also here the course 
differs according to what the plaintiff is suing for. 

Firstly. If the plaintiffs claim is only for a debt or where action 
liquiduted demand, and the defence is not delivered for a liquidated 
within the time allowed, the plaintiff may at once sign 
final judgment and issue execution against him, or if 
there are several defendants against any one of them 
making default {p). 

(k) Order xxT.r. 20. 

{l) Brown's Law Diet. 2nd ed. p. 3, tit. " Abatement, Pleas in.** 

(m) Ibid. p. 863, tit. " New Assignment" 

(n) Order xxiii. r. 6. 

(o) Ante, pp. 59-62. 

(p) Order xxvii. rr. 2, 8. 
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Where action Secondly. If the action is for detention of goods and 
for an on- damages, or either of them, interlocutory judgment may 
de^d. b® signed and a writ of inquiry issued {q) ; and if there 

are several defendants, and only one makes default, 
interlocutory judgment may be signed as to that one, 
and the action proceeded with against the others, no 
separate writ of inquiry being issued, but the damages 
as to all being assessed at the trial, unless otherwise 
ordered (r). 

^d1)t'*'"d Where the plaintiff's claim comes partly under 

for damages, this second head and partly under the first, and any 

' defendant make such default as aforesaid, the plaintiff 

may enter final judgment for the liquidated amount and 

interlocutory judgment for the residue, and proceed 

as before detailed with regard to each separate part (s). 

When action TJiirdly, If the action is for the recovery of land the 

^recovery of plaintiff* may sign judgment to recover possession, and 
for his costs (i), and where he has in addition claimed 
mesne profits, arrears of rent, or double value or damages, 
the plaintiff may as to them proceed as already pointed 
out in respect of money claims (u). 

Course where If in any of the foregoing cases a defence is put in 
oniy^M^ which goes only to part of the claim, the plaintiff may 
of olaim. by leave enter judgment, final or interlocutory as the 

case may be, for the part unanswered, provided that 
it consists of a separate cause of action, or is severable 
from the rest, and provided also that, where there is 
a counter-claim, execution on any such judgment shall 
not issue without leave (x). 

Costs. When the plaintiff signs final judgment in any of 

the above cases, it is signed first with the costs in 
blank ; they are then taxed by a Master, and filled in 
the judgment. 

{q) As to a Writ of Inquiiy see ante, p. 61. 
(r) Urder xxvii. rr. 4, 5. 



(«) Ibid. r. 6. 
(t) Ibid. r. 7. 
(u) Ibid. r. 8. 
Ix) Ibid. r. 9. 
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The next pleading is the reply by the plaintiff (y), Reply, 
which must be delivered within twenty-one days after 
the statement of defence, or if there are several defen- 
dants then within that time after the last of the state- 
ments of defence shall have been delivered (z). This Joi»»der of 

issue. 

is most usually merely a joinder of issue — that is, a 
traverse or denial and putting in issue of the facts 
alleged by the defendant in his defence, and if this is 
so here the pleadings terminate (a), No pleading 
subsequent to the reply is allowed, except a joinder of 
issue, without leave of the Court or a Judge, and 
then upon such terms as the Court or a Judge shall 
think fit (b). Such subsequent pleading is styled a 
rejoinder. 

A case in which joinder of issue is usually When piead- 
necessary after reply is where the defendant's state- S^repij^lw^* 
ment of defence contains also a counter-claim, for this sary. 
being in effect equivalent to a statement of claim in 
a cross-action, the plaintiffs reply is equivalent to his 
statement of defence therein, and the subsequent 
joinder of issue by the defendant to his reply. It is 
provided that where a coimter-claim is pleaded a 
reply thereto shall be subject to the Eules applicable to 
the statement of defence (c). It is not often that any 
pleading beyond this can be required. Any pleading 
subsequent to reply must be delivered within four 
days after the delivery of the previous pleading, unless 
otherwise ordered (d). 

De&ult in 

If the plaintiff does not deliver a reply, or any delivery of 
party does not deliver any subsequent pleading within ^b^qnent 
the period allowed for that purpose, the pleadings are to pleading. 



iy) See specimen form in Appendix hereto. 

(z) Order xxiii. r. 1. 

(a) Order xix. r. 18. 

(bS Order xxiii. r. 2. 

(c) Ibid. r. 4. This Rule is not clear. Does it mean that the time Is to 
be the same as for putting in a defence ? I do not think so ; but that being 
a reply there will be the full twenty-one days to plead to the oouuter-ciaiui. 

(a) Order xxiii. r. 3. 
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be deemed to be closed at the expiratioii of that period 
and all the material statements of fact in the pleading 
last delivered shall be deemed to have been denied 
and put in issue (e). 



When the 
pleadings are 
closed. 



No demurrer 
now allowed. 



As soon as either party has simply joined issue 
upon any pleading of the opposite party without 
adding any further or other pleading thereto, or has 
made default as mentioned in the last preceding 
paragraph, the pleadings as between such parties are 
deemed to be closed (/), and their object being attained 
the cause is ready to go to trial ; but if it is made to 
appear to a Judge that the pleadings do not sufficiently 
define the issues of fact in dispute between the parties, 
he may direct them to prepare issues to be tried, to 
be settled by the Court or a Judge if they differ on 
them (g), 

A demurrer was a step very often had recourse to 
during the pleadings, but now, under the Eules of 1883, 
no demurrer is to be allowed (A). It was the formal 
mode of disputing the sufficiency in law of the pleading 
of the other side (*), occurring when the plaintiff or 
defendant, as the case might be, admitted, for the sake 
of argument, that what was stated in his opponent's 
pleading was true, but denied that it gave him any 
good ground of action or defence. Thus, take the case 
of an indorsee for value of a biU of exchange suing 
the acceptor, who simply sets up in his defence that 
he received no value. This, though it would have 
been a good defence to an action brought against 
him by the drawer, is no defence to the action of 



{e) Order xxtii. r. 13. This Rule directly reverses the previous 
practice, which was that the consequence of not replying, &c., was to admit 
the prior pleaMnjf. See hereon Lumsden v. Winter, L. R. 8 Q. B. D. 
650 ; 51 L J. Q. B. 413 ; 30 W. E. 761. 

(/) Order xxni. r. 5. 

Iq) Order xxxiii. r. 1. 

(X) Order xxv. r. 1 . 

(i) Brown's Law Diet., 2nd ed. p. 169, tit. "Demurrer." 
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the indorsee for value, and would have presented a case 
for a demurrer. 

Instead of demurring, a party is to be entitled to Course instead 
raise by his pleading any point of law, and any point ^^""*" 
so raised is to be disposed of by the Judge who tries 
the cause at or after the trial, provided that by 
consent of the parties, or by order of the Court or a 
Judge, on the application of either party, the same may 
be set down for hearing and disposed of at any time 
before the trial (^'). If in the opinion of the Court 
or Judge the decision of such point of law substan- 
tially disposes of the whole action, or of any distinct 
cause of action, defence, set-off, counter-claim or reply 
therein, the Court or Judge may thereupon dismiss 
the action, or make such other order therein as may be 
just (/). 

As a further assistance, instead of a demurrer the Striking out 
Court or a Judge may order any pleading to be struck ^'* '"^* 
out, on the ground that it discloses no reasonable 
cause of action or answer, and in any such case, or in 
case of the action or defence being shewn by the 
pleadings, to be frivolous or vexatious, the Court or a 
Judge may order the action to be stayed or dismissed, 
or judgment to be entered accordingly, as may 
be just (m). 

It is specially provided that no action or pro- claim for 
ceeding shall be open to obiection on the cround that J"<^»o*eot de- 

_ ^ ." °. claratory only 

a merely declaratory judgment or order is sought allowed, 
thereby, and the Court may make binding declarations 
of right, whether any consequential relief is or could 
be claimed or not (n). 

Defences 

Most defences have existed before action brought ; arising 
but sometimes a defence may arise only after it has action.^ 



{k) Order xxv. r. 2. 
{I) Ibid. r. 3. 
(m) Ibid. r. 4. 
(/I) Ibid. r. 5. 
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respect of a caTise of acnon aocmed after the issue of 
the writ, but arising at the same time and out of the 
same transaction as the counter-claini of the defen- 
dant (qy. 

Very full powers of amendment of pleadings exist. 
The Court or a Judge has power at any stage of the prO' 
ceedings, even at the trial, to allow either jxarty to amend 
hi^ indorsement of writ, statement of claim, or defence, 
or reply, in such manner and on such terms as may be 
just ; and all such amendments may be made as may be 
necessary for the purpose of determining the real ques- 
tion in controversy between the parties (r). With 
regard to an opponent's pleading, also, the Court or 
a Judge may order to be struck out or amended any 



(o) Order xxiv. rr. 1, 2. 

(7f) Ibid. r. 8. 

{qS Toke r. Andrews^ L. E. 8 Q. B. D. 428 ; 61 L. J. Q. B. 281 ; 
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(r) Order xxviii. rr. 1, 6, 12. 
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matter in such statements respectively which may 
be scandalous, or may tend to prejudice, embarrass, or 
delay the fair trial of the action, and may in any case, if 
they think fit, order the costs of the application to be 
paid as between solicitor and client (s). 

With regard to amendment by a party of his own Whenamend- 

pleading, this can in some cases be done without leave, made* without 
viz. : — leave. 

1. A plaintiflF may once at any time before the 
expiration of his time to reply, and before replying, or 
where no defence has been delivered within four weeks 
from the appearance of the defendant who last appeared, 
amend his statement of claim, whether indorsed on the 
writ or not, without any leave (t). 

2. A defendant, also, who has set up in his defence 
any set-off or cotmter-daim may at any time before the 
expiration of the time allowed him for answering the 
reply, and before such answer, or in case there is no 
reply, then at any time before the expiration of twenty- 
eight days from the filing of his defence, amend sitch 
set-off or counter-claim without any leave (u). Such 
amendment, however, made without leave, may on 
application within eight days of delivery be disallowed 
if the Court or a Judge considers proper to so disallow 
it, or it may be allowed on such terms as to costs or 
otherwise as may be just (x). 

When an order for leave to amend is made the Time to amend 
pleading must be amended within the time named in ^° ^^ °^ ®^' 
the order, or if no time is named, then within fourteen 
days from the date of the order, otherwise it becomes 
ipso facto void, unless the time is extended (y). 



Order xix. r. 27. 



(t) Order xxviii. r. 2. 

(u) Ibid. r. 3. It will be observed that this only applies to amendment 
of the set-ofif or counter-claim, and not to the defence itself. 
ix) Order xxviii. r. 4. 
y) Ibid. r. 7. 
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ilow amend- 
mentB made. 



Pleadiog to 
amendmenls. 



Every amended indorsement or pleading must be 
marked with the date of the order (if any) under which 
it is amended, and also with the day on which the 
amendment is made, and be delivered to the opposite 
party within the time allowed for amending. If the 
amendments do not exceed one hundred and forty-four 
words in any one place, they may be made in writing, 
unless it would render the pleading difficult or incon- 
venient to read, in which case, or if they exceed the 
before-mentioned length, the pleading must be re- 
printed (z). 

Where any party has amended his pleading without 
leave where entitled to do so, the opposite party should 
plead to the amended pleading, or amend his pleading 
within the time he then has to plead, or within eight 
days from the delivery of the amendment, whichever 
shall last expire, and in case the opposite party has 
pleaded before the delivery of the amendment, and does 
not plead again or amend within the time above- 
mentioned, he shall be deemed to rely on his original 
pleading in answer to such amendment (a). 



Admission. 



With a view to saving expense and expediting 
matters, special provisions are made with regard to 
admissions of certain facts. 



Notice of ad- 
mission of 
certain facts. 



Any party to a cause or action may give notice by 
his pleading, or otherwise in writing, that he admits 
the truth of the whole or any part of the case of any 
other party (&). 



Notice to 
opponent to 
admit certain 
tacts. 



Any party may not later than nine days before the 
day for which notice of trial has been given, serve a 
notice according to a form given in the Eules of 1883, 
calling on any other party to admit for the purposes of 



{z) Order xxviii. rr. 8, 9, 10. 

(a) Ibid. r. 5. 

{hj Order xxxii. r. 1. 
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the cause, matter, or issue, any specific fact or facts 
mentioned in such notice. In case of refusal or neglect 
to admit within six days after service of such notice, 
or within such further time as shall he allowed, the cost 
of proving any such facts shall in any event be paid by 
the party so neglecting or refusing, unless at the trial 
the Judge certify that the refusal to admit was reason- 
able, or unless the Court or a Judge subsequently so 
order. Any such admissions that may be made are, 
however, only to be deemed to be made for the purposes 
of the particular cause, matter, or issue, and not as an 
admission to be used against the party on any other 
occasion, or in favour of any person other than the 
party giving the notice. The Court or a Judge is em- 
powered at any time to allow any party to amend or 
withdraw any such admission on such terms as may be 
just (c). An affidavit of the solicitor or his clerk of 
the due signature of any admission is to be sufficient 
evidence thereof {d). 

Any party may at any stage of the action apply to Applying on 
the Court or a Judge for such judgment or order as he * °*"^* 
may upon any such admissions of fact be entitled to, 
without waiting for the determination of any other 
question, and the Court or a Judge may make such 
order or give such judgment as may seem just {e). 

Between the appearance and the close of the plead- 
ings in every action various interlocutory applications 
of more or less importance are invariably made, and 
other interlocutory steps may be taken. Before, there- 
fore, proceeding further with the direct course of an 
ordinary action it is necessary to devote some attention 
to them. 

In the Appendix the student will find a complete 



(c) Order xxxii. r. 4. 

{d) Ibid. r. 7. 

(e) Order xxxii. r. 6. 

U AW 
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set of ordinary and simple pleadings in an imaginary 
action (/). 

Defence in In an action for recovery of land the rules as to 

covOTof land, plcadings are not quite the same as in other actions, it 
being provided that a defendant in any such action in 
possession by himself or his tenant need not plead his- 
title unless his defence is of an equitable nature, but,, 
except in such case, it is sufficient for the defendant to 
state that he is so in possession, and it shall be taken to 
be implied in such statement that he denies or does not 
admit the allegations of fact contained in the plaintiff's 
statement of claim, and he may rely upon any ground 
of defence he can prove {g). In a recent case, before 
the Eules of 1883, the plaintiff in his statement of claim 
stated his title, and the defendant simply alleged in hi& 
statement of defence that he was in possession, and 
the plaintiff contended therefore that his title was 
admitted. The Court of Appeal, however, and subse- 
quently the House of Lords, held that this was jiot so, 
and that the plaintiff must prove his title (A). The 
Eule on the subject then in force was not so specific as 
the present one of 1883, as the words above italicized 
were not in it, so that the point was arguable, which it 
could hardly have been had it contained them. The 
decision is, however, still useful as an instance of the 
application of the Eule on the subject. 

(/) See Appendix II. hereto. 
{g) Order xxi. r. 21. 

{h) Dcmford v. McAnvUy, L. R. 6 Q. B. D. 645 ; 50 L. J. Q. B. 294. 
Confirmed in House of Lords. 
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Interlocutory applications are sometimes made to the 

Court, sometimes to a Judge or Master in Chambers. 

When the appKcation is made in Chambers it is done Summons and 

by means of a summons, on which an order is made. °' ^' 

When the application is made to the Court it is done Motion and 

by means of a motion (^), and such motions were until absolute? *°^ 

lately, in the first instance, very often for a rule nid to 

be granted, which if granted might afterwards be made 

B. rule absolute. That is to say, that a first application 

was made ex parte, and if a pHmd facie reason was shown 

for granting what was asked, an order was made for it, 

unless by a certain day cause was shown against it 

by the other side. This was a rule nisi, which was 

served on the other side, and if no cause was shown 

against it, or if, on argument, the Court was still of 

opinion that what was asked for should be granted, it 

was then made absolute ; if not it was discharged. No Not now 

motion or application for a rule nisi or to show cause 

is, however, now to be allowed (k). 

With regard to motions it is provided (I) that, except Notice of 
where under the old practice before the Judicature Acts ™<^**<*''- 
any order or rule might be made absolute ex parte in 
the first instance, and except where otherwise provided, 
no motion shall be made without previous notice to 
the parties affected thereby. But the Court or a 
Judge, if satisfied that the delay caused by proceeding 
in the ordinary way would or might entail irreparable 

(i) Order Lii. r. 1. 
(k) Ibid. r. 2. 
(l) Ibid. r. 3. 
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or serious mischief, may make an order ex parte, upon 
such terms as to costs or otherwise, and subject to 
such undertaking (if any) as the Court or Judge may 
think just ; and any party affected by such order may 
move to set it aside. Two clear days' notice of motion 
must be given (m); and if on the hearing of any motion 
the Court or a Judge shall be of opinion that any person 
to whom notice has not been given ought to have had 
notice, the Court or Judge may dismiss the motion or 
adjourn the same in order that service may be effected 
on such terms as may seem fit (n). The hearing of any 
motion may also be adjourned from time to time on 
such terms as the Court or Judge shall think fit (o). 

Notice of A plaintiff is at liberty, without any special leave, to 

motion where , . « ,'. ,-, , . 

no appearance, serve any notice of motion or other notice upon any 
defendant who, having been duly served with a writ of 
summons, has not appeared within the time limited for 
Serving notice that purposc (/?). The plaintiff may by leave of the 
the writ. Court or a Judge, to be obtained ex parte, serve any 

notice of motion upon any defendant along with the writ 
of summons, or at any time after service of the writ 
of summons and before the time limited for the appear- 
ance of such defendant (q). 

Bate of order. Every order that is drawn up is to be dated the day 
of the week, month and year on which the same was 
made, unless the Court or a Judge otherwise directs, 
and shall take effect accordingly (r). 

Every application at Chambers not made ex parte is 
made by summons, and the practice observed in the 
hearing of summonses in this Division is to place them 
in a list returnable at certain fixed hours (s), and 
according to the special arrangements as to Masters 



Procedure on 
summons. 



(m) Order m. r. 5. 
\n) Ibid. r. 6. 
lo) Ibid. r. 7. 
(p) Ibid. r. 8. 
Iq) Ibid. r. 9. 
(r) Ibid. r. 13. 
(«) Order liv. r. 26. 
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before detailed (t), the list distinguishing those which 
a Master has jurisdiction to hear from those which he 
h£is not, and those which are to be attended by counsel 
from those which are not to be so attended (ti). At 
the time named the list is called over and the sum- 
monses are heard, but if on the first calling one of the 
parties is not present, it is, when the list is gone 
through again, called a second time, and the other 
party is then entitled to attend the summons ex parte 
on an affidavit of service simply, no affidavit of non- 
attendance being required or allowed (x) ; and if neither 
party is present at the second calling, the summons is 
struck out of the list. Summonses for time are always 
made returnable at 10.30 and heard in priority to other 
summonses, and are not placed in any list (y). 

A summons requires to be served two dear days Service of 
before the return thereof, unless in any case it shall be s"™™®'^^- 
otherwise ordered (z). 

If on any matter coming before a Master, it Referring 
appears proper for the decision of a Judge, the Master f^V^^ ^ 
may refer the same to a Judge, and the Judge may 
either dispose of the matter or refer the same back to 
the Master with such directions as he may think 
fit (a). 

A summons need not necessarily only refer to one Summons may 
matter, but several matters may be included therein, several matters, 
and all general directions given thereon (6) ; and where 
at the return of the summons the matters in respect 
of which it is issued are not disposed of, the parties are 
to attend from time to time without further summons at 

(t) Ante, pp. 23, 24. 

{u) Order liv. r. 27. 

(x) Ibid. r. 5. 

{y) Ibid. r. 20. 

{z) Ibid. r. 4. This has been the former practice in the Chancery 
Division, but in the Queen's Bench Division a summons has hitherto been 
aUowed to be issued and served on one day, returnable for the next. Ihe 
alteration will probably be found very inconvenient in practice. 

(a) Order liv. r. 20. See also as to appeals from decisions in Chambers, 
post, pp. Ill, 112. 

(6) Ibid. r. 9. 
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such time or times as may be appointed for the con- 
sideration or further consideration thereof (c). 

Wliere a party not attending, a summons is pro- 
ceeded with ex parte, such proceeding is not to be 
reconsidered in Chambers unless the Judge shall be 
satisfied that the party failing to attend was not guilty 
of wilful default or negligence, and in such case the 
costs occasioned by his non-attendance are in the dis- 
cretion of the Judge who, may fix the same at the time, 
and direct them to be paid by the party or liis solicitor 
before he shall be permitted to have such proceeding 
reconsidered, or he may make such other order as to such 
costs as he may think just (d). And where a proceeding 
in Chambers fails by reason of the non-attendance of 
any party, and the Judge does not think it expedient to 
proceed ex parte, the Judge may order such an amount 
of costs (if any) as he shall think reasonable to be paid 
to the party attending by the absent party or by his 
solicitor personally (e). 

Drawing up Orders when made are drawn up, and sealed, and 

when not to be marked with the name of the Judge or Master by whom 
drawn up. made (/), but where they do not embody any special 
terms, nor include any special directions, but simply 
enlarge time for taking any proceeding or doing any 
act, or giving leave (a) for the issue of writs other 
than a writ of attachment ; (b) for the amendment of 
any writ or pleadings ; (c) for the filing of any document ; 
or (d) for any act to be done by any officer of the 
Court other than a solicitor, it is not necessary to draw 
up such order unless the Court or a Judge shall other- 
wise direct, but a production of the Judge's or Master's 
note or memorandum of such order shall be sufficient. 
A direction that the costs of any order shall be costs 
in the cause shall not be deemed a special direction so 



(c) Order liv. r. 8. 
(</) Ibid. r. 6. 
(«) Ibid. r. 7. 
(/) Ibid. r. 29. 
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as to render it necessary to draw up an order. Any 
such order not drawn up is perfected by the solicitor 
of the person on whose application such order is made 
forthwith giving notice in writing to such person 
(if any) as would be served with the order were it 
"drawn up (^). 

A very frequent application is for an extension of the Summons for 
time allowed for taking the different steps in an action, ^^™®* 
•or for filing answer to interrogatories, affidavit of 
discovery, or the like, and such extension may be 
granted even after the expiration of the time appointed 
or allowed (A). With regard, however, to obtaining Consent for 
any such time the proper course now is to apply to the time. 
•other side in the first instance for a consent to the 
required extension (^). If this application is not made 
the extra cost of the summons for time is not usually 
allowed, and if the party applied to improperly refuses to 
consent he is sometimes ordered to pay the extra cost 
•of the summons (k). 

As a matter of practice it is a rule to always grant One appiica- 
one application for time to deliver a pleading, but for *1^ g"^ *^°^® 
any further time some special reason must be shewn, granted. 
and tlien the party applying usually has to pay the 
costs of the application ; and generally the costs of such 
applications are in the discretion of the Taxing Master 
(l). The Court also, in granting any extension, is not Granting time 
granting anything that the party is entitled to as a 
right, but is granting a favour, and therefore can always, 
in giving the time, put the party under any terms ; for 
instance, on granting a defendant time to deliver his 
statement of defence, it can do so on the terms that he 
should take short notice of trial instead of what he is 
entitled to (m), or the best notice of trial that the 

{g) Order lii. r. 14. 

(ii) Order lxiv. r. 7. 

(i) Ibid.r. 8. 

{k) Order lxy. r. 27 (par. 24). 

(/) Ibid. 

(w)Post, p. 117. 
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Farment into 
Court. 



Former prac- 
tice hereon. 



plaintiff may be able to give, so as to enable him to 
have the cause tried without delay. Sometimes, too, 
the order for time is made *' peremptory," which does 
not absolutely preclude the party from again applying, 
but operates as a strong expression of opinion that the 
pleading should be delivered, or affidavit filed, as the 
case may be, within that time. 

Payment of money into Court in an action is a step 
that very frequently occurs. An action may be brought 
against a defendant on a cause of action on wliich he 
admits a liability, but not to the extent claimed by the 
plaintiff'; here to go on and contest the question of 
amount only would certainly entail on the defendant 
the costs of the action, for the plaintiff" would recover 
something, but if he pays a sum into Court the 
plaintiff will, if he goes on, be going on at his own risk 
as to costs if he do not recover more than paid in. 

Under the old practice prior to the Judicature Acts,, 
except in a few cases (n), money could only be paid 
into Court when the action was for a debt or liquidated 
demand, and then only with the plea This payment 
into Court with the plea was all that could be desired 
if the defendant had made a tender before the action,, 
because he could then plead the tender and pay the 
same amount into Court, and if the plaintiff did not 
recover more the defendant got the whole costs of the 
action ; but where there was no tender before action, as 
no tender can be made after action, the defendant had 
at any rate to pay the costs down to the plea and 
payment into Court. This was, however, obviated 
thus : — the defendant would take out a summons to* 
stay the action on payment of the sum he admitted,, 
and if this was not acceded to by the plaintiff", it 
operated practically as a tender from that time, so as to 
throw the costs of the action on the plaintiff* from then 



(n) An instance i^as under 6 & 7 ^ict. c. 96 ; see Indermaur's Frinciplea 
of Com. Law, 35a, 354, 3rd ed. 



INTERLOCUTORY PROCEEDINGS. 91 

if he did not recover more. This course is not now 
necessary, and indeed is no longer allowed. 

Under the present practice a defendant is at liberty in Present prac- 

- • . J T_j. J J. tice hereoii. 

any action to recover a debt or damages, to pay money 
into Court at any time before or at the time of delivering 
his defence, or by leave of the Court or a Judge at any 
later time, which payment in shall be taken to admit 
the claim or cause of action in respect of which it is 
paid in ; or he may, with a defence denying liability 
(except in actions or counter-claims for libel or slander), 
also pay money into Court to be subject to the pro- 
visions presently mentioned. In an action on a bond 
under the Statute 8 & 9 Will. III. c. 11, payment into 
Court is admissible to particular breaches only, and 
not to the whole action i^o). Any payment into Court 
is signified in the defence, and the claim or cause of 
action in respect of which it is paid in must be specified 
therein (p). And where any defence sets up a tender 
before action, the money alleged to have been tendered 
must be brought into Court {q\ Where, however, a 
plaintiff claims for distinct pieces of work and labour 
alleged in separate paragraphs of the statement of 
claim, a defendant need not in paying money into 
Court specify in his defence how much is paid in in 
respect of each head of claim (r). If the money is 
paid into Court at the time of delivering the defence, 
the fact of payment in appears thereon, and the official 
receipt is in practice written in the margin of the 
statement of defence which is delivered, but if it is 
paid in before, the defendant thereupon serves upon 
the plaintiff a notice that he has paid in such money, 
and in respect of what claim (s). 

Money paid into Court may be paid out to the When money- 
plaintiff on his request, or to his solicitor on the J^^'^^^f Court. 

t ■ ■ ■ ■ — ■■ ■ - — — ■ ■ ■■■■■■■ ■■■ ■■^—^^^i^-^— ■ ■ ■ ■ > 

(o) Order xxii. r. 1. 

(p) Ibid. r. 2. 

(q) Ibid. r. 3. 

(r) Paraire v. Loibl, 49 L. J. (Ex.) 481. 

(8) Order xxii. r. 4. 
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plaintiflfs written authority, unless otherwise ordered, 
in the following cases, viz. : — 

(a.) When payment into Court is made before 
delivery of defence ; 

(b.) Wlien the liability of the defendant to the 
claim in respect of which it is paid in is 
not denied in the defence ; 

(c.) When payment into Court is made with a 
defence setting up a tender of the sum 
paid (t). 

With regard to the case (a.) above-mentioned, the 
plaintiff may within four days after receipt of notice of 
payment in, and with regard to cases (b.) and (c.) — that 
is, where payment in is first stated in the defence — then 
before reply, give notice to the defendant that he 
accepts it in satisfaction of the causes of action in 
respect of which it is paid in. He then taxes his 
costs, and if they are not paid within forty-eight hours 
signs judgment for them (u). 

Position when When the liability of the defendant in respect of 
into Court ^^® claim or cause of action in satisfaction of which 
but liability the payment into Court has been made is denied in 
the defence the following rules apply : — 

(a.) The plaintiff may accept the sum in satisfaction 
of the claim in respect of which it is paid 
in, and in that event is at liberty to 
have the money paid out to him, notwith- 
standing the defendant's denial of liability, 
whereupon all further proceedings in respect 
of such claim, except as to costs, shall be 
stayed ; or the plaintiff may refuse to accept 
the money in satisfaction, and reply accord- 
ingly, in which case the money shall remain 
in Court ; 

{t) Order xxu. r. 6. 
[u) Ibid. r. 7. 
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(b.) If the plaintiff accepts the money he may serve 
a notice to that effect, or he may reply 
accepting the money, and thereupon is en- 
titled to have it paid out to himself on 
request, or to his solicitor on the plaintiffs 
written authority, unless the Court or a 
Judge shall otherwise order ; 

(c.) If the plaintiff does not accept the sum as 
aforesaid it remains in Court, and is not to 
be paid out except in pursuance of an order. 
If the plaintiff ultimately recovers less than 
such sum, the amount in Court is to be 
applied so far as is necessary in satisfaction 
of the plaintiffs claim, and the balance (if 
any) shall, under such order, be repaid to 
the defendant. If the defendant succeeds 
in respect of such claim the whole amount 
is to be repaid to him (x). 

Where money is paid into Court in two or more Consolidated 
actions which are consolidated, and the plaintiff pro- 
ceeds to trial in one, and fails, the money paid in, and 
the costs in all the actions, shall be dealt with in the 
same manner as in the action tried (y), 

A plaintiff may, in answer to a counter-claim, pay Payment into 
money into Court in satisfaction thereof, subject to the J^ouj-tbypiam- 

•^ . . , ** • tm m respect 

like conditions as to costs and otherwise as upon pay- of counter- 
ment into Court by a defendant (z). *^™' 

Where before delivery of defence money has been Appropriation 
paid into Court under the provisions of Order xiv. (a), II^^QqIJ^^^^ 
the defendant may by his pleading appropriate the under Order 
whole or any part thereof, and any additional payment, ^wis^^"^" 
if necessary, to the whole or any specified portion of 



(x) Order xxii. r. 6. 
(y) Ibid. r. 8. 
{zS Ibid. r. 9. 
(a) ^nte, p. 64. 
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the plaintiffs claim ; and the money so appropriated is 
to be thereupon deemed to be money paid into Court 
at that time (b). 

Discovery, in- Discovery and inspection of documents are very im- 
spec ion, c p^p^^j^^ interlocutory proceedings. Either plaintiff or 
defendant in the course of an action may find it neces- 
sary or advisable to obtain information as to certain 
facts from his opponent, or to know what documents 
he has in his possession relating to the matters in 
question in the action, and to inspect the same. 

Interrogatories The first of these objects — viz., discovery of facts, is 
attained by means of interrogatories, which are certain 
written questions administered to the other party to the 
action, in accordance with a form given in the Eules 
of 1883, with such variations as circumstances may 
require (c), and required to be answered by him upon 
When inter- oath. These interrogatories may, in actions of fraud 
beadmini- OT breach of trust, be delivered by the plaintiff at any 
stered. tijj^g after delivering his statement of claim, or by the 

defendant at or after the time of delivering his state- 
ment of defence, without any order for that purpose, 
but in any other cause or matter interrogatories can 
now only be delivered by leave of the Court or a 
Judge (d). Only one set of interrogatories can be 
delivered to the same party except by special order (e). 
Interrogatories If the defendant is a body corporate or joint-stock 
ant a body Company, the plaintiff may apply in Chambers for 
corporate or leavc to administer interrogatories to any member or 
""'^'- officer (f). 

^^Y^^s out jj^ deciding upon any application for leave to deliver 

or disallowing or j re 

interrogatories, interrogatories the Court or Judge is to take * into 

(6) Order xxii. r. 11. 

(c) Order xxxi. r. 4 ; Form No. 6 in Appendix B to Rules of 1883. 

(o) Order xxxi. r. 1. A very material alteration in practice, for before 
these new Rules of 1883 a party had a right in any action to deliver 
interrogatories. 

(e^ Order xxxi. r. 1. 

(/') Ibid. r. 6. 
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account any offer which may be made by the party 
sought to be interrogated, to deliver particulars, or to 
make admissions, or to produce documents (g). Any 
interrogatories may be set aside on the ground that 
they have been exhibited unreasonably or vexatiously, 
or may be struck out on the ground that they are 
prolix, oppressive, unnecessary, or scandalous, and any 
application for this purpose may be made within seven 
days after service of the interrogatories {h) ; and in 
addition to this without any application the costs of 
improper or unnecessarily lengthy interrogatories may 
be disallowed by the Court or a Judge, or by a Taxing 
Master [i). 

If a party only objects to answer some one or more Objections to 
of several interrogatories, on the ground that it or they io*®r«>«*<^"es. 
is or are scandalous or irrelevant, or not bond Jide for 
the purposes of the action, or that the matters inquired 
into are not sufficiently material at that stage of the 
action, or on any other ground, it is not necessary or 
proper to take out a summons to strike the same out, 
but he may take that objection in the affidavit in 
answer {j). 

Interrogatories must be answered by affidavit to be Answers to 
filed within ten days (k), and if such affidavit exceeds i«fce"oga«»rieB. 
ten folios it must be printed {I). If the party claims 
any privilege from answering any question (m), it, and 
the grounds of it, should be stated in the affidavit, and 
generally if the party interrogated omits to answer any 
interrogatory within the proper time, or the interrogat- 
ing party considers he has answered the same insuffi- 
ciently, no formal exceptions are taken, but his proper 
course is to apply by summons in Chambers, requiring 

((/) Order xxxi. r. 2. 

(h) Ibid, r 7. 

(i) Ibid. r. 3. 

Ij) Ibid. r. 6. And see Oay v. Labouc/ierey L. R. 4. Q. B. D. 206 ; 
48 L. J. Q. B. 479. 

(k) Ibid. r. 8. 

(I) Ibid. r. 9. 

(m) As to cases of privilege see Indermanr's Principles of Common 
Law, 3rd ed. 445. 
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the party interrogated to answer, or to answer further, 
as the case may be, or a vivd voce examination may be 
ordered (n). 

The answers to interrogatories are afterwards fre- 
quently used at the trial, and in such event any one of 
the answers may be used as evidence by itself, but if the 
Judge considers the answers all so connected that one 
ought not to be used without the other or others he 
may direct them all to be put in (o). 

Discovery of documents may be obtained by either 
party to an action by applying by summons, without 
filing any affidavit in support thereof, asking for an 
order for his opponent to make an affidavit of the 
documents which are or have been in his possession or 
power relating to any matters in question in the action 
(p), A form of this affidavit of documents will be 
found in the Appendix, and for a clear understanding 
of the matter the reader is referred to it (q) ; and by 
reference to it, it will be seen that if the party claims 
that he is privileged from producing any documents 
either by reason of ordinary privilege or on the 
ground that the documents are not relevant to the case 
of the applicant, he must distinctly state it. It will 
not suffice to deny that it will tend to prove the case, 
nor will the Court be bound by an affidavit of want of 
relevancy, but if it see from the materials before it 
that the documents are relevant it will order an in- 
spection ; but except in such a case the denial on oath 
of the possession of the documents or of their relevancy 
is conclusive. 

Inspection of documents is usually obtained in the 
following manner: — The party requiring inspection 
gives to his opponent a notice in writing to produce to 



(n) Order xxxi. rr 10, II. As to consequence of neglect to obey an 
order to answer, see post, p. 98. 
(o) Order xxxi. r. 24. 
(p) Ibid. r. 12. 
{q) See Appendix II. hereto. 
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him any document mentioned in a pleading or affidavit 
of his (r). The other party on receipt of this notice 
should within two days, if the documents are all speci- 
fied in his affidavit of documents mentioned in the last 
paragraph, or withm four days if not so specified, 
deliver a notice stating a time within three days at 
which the documents may be inspected at his solicitor's 
office ; or, in the case of bankers' books or other books 
of account, or books in constant use for the purposes 
of any trade or business, at their usual place of custody, 
and stating which (if any) of the documents he objects 
to produce, and on what ground (5). If the notice to 
produce for inspection is not complied with in this 
way, the party not complying will be prevented from 
giving such document in evidence, unless he shows the 
Court that he had sufficient cause for not complying 
therewith {t). In addition to this an application may Summons for 
be made by summons asking for an order for inspection, ^herpowes- 
and an order may be made thereon for inspection in sion of docu- 
such place and in such manner as the Judge may ^"^j^^^l^ 
think fit (u). If in any case documents of which in- 
spection is sought do not appear in any pleading or 
affidavit of the party, the only course is to apply direct 
for an order for inspection, which the Court may make, 
having a general power to order the production of any 
document upon oath at any time (x) ; but in this case 
the application must be supported by an affidavit by 
some person shewing (1) of what documents inspection 
is sought ; (2) that the party applying is entitled to 
inspect; and (3) that they are in the possession or 
power of the other party (y). 

An order for discovery is not necessarily, though it is Order for dis- 
usually, granted as of course, and the Court or Judge neceSarUy 

(r) Order xxx i. r. 15. See Form of Notice given in Appendix II. 
hereto. 
(«) Ibid. r. 17. See Form of Notice given in Appendix II. hereto. 
(t) Ibid. r. 15. 
(m) Ibid. r. 18. 
{x) Ibid. r. 14. 
(y) Ibid, r. 18. 

H 
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may, if satisfied that the right to the discovery or in- 
spection sought depends on the determination of any 
issue or question in dispute in the action, or that for 
any other reason it is desirable that any issue or ques- 
tion in the cause or matter should be determined be- 
fore deciding upon the right to discovery or inspection, 
order that the same be determined first, and reserve 
the question as to the discovery or inspection (z). 

The consequence of a person failing to obey any 
order to answer interrogatories, or for discovery or 
inspection, is that he is liable to attachment, and also, 
if a plaintiff, to have his action dismissed for want of 
prosecution, and if a defendant, to have his defence 
struck out, and to be placed in the same position as 
if he had not defended (a). To ground an application 
for attachment under this rule the service of the order 
need not be personal, as is necessary to ground an 
application for attachment in other cases, but service 
on the party's solicitor is sufl&cient, unless the party 
against whom the application is made can show that he 
has had no notice or knowledge of the order (6), and in 
that case the solicitor himself is liable to attachment 
unless he has reasonable excuse (c). 

In any action against or by a sheriff in respect of 
any matter connected with the execution of his office, 
the Court or a Judge may, on the application of either 
party, order that the affidavit to be made in answer 
either to interrogatories or to an order for discovery 
shall be made by the officer actually concerned (d). 

The costs of discovery are only to be allowed when 
such discovery shall appear to the Judge at the trial, 
or, if no trial, to the Court or a Judge, or shall appear to 
the Taxing Master, to have been reasonably incurred (e). 



iz) Order xxxi. r. 20. 

a) Ibid. r. 21. 

6) Ibid. r. 22. 

[c) Ibid. r. 23. 

I) Ibid. r. 28. 

(e) Ibid. r. 26. 
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In addition, a further check has been placed on security for 
the obtaining of discovery by an important new provi- ^weovery. 
sion in the Eules of 1883, in the way of security for the 
costs thereof. It is provided that any party seeking 
discovery by interrogatories shall, before the delivery 
thereof, pay into Court to a separate account in the ac- 
tion, to be called "Security for Costs Account," to 
abide further order, the sum of £6, and if the number 
of folios exceeds five the further sum of 10s. for every 
additional folio. Any party seeking discovery other- 
wise than by interrogatories shall before applying for 
it pay into Court in like manner the sum of £5, or 
such further sum as may be ordered. The party 
seeking discovery must with his interrogatories or order 
for discovery serve a copy of the receipt for the money 
so paid in, and time for answering or making discovery 
shall only commence from the date of such service, 
and the party shall not be required to answer or make 
discovery unless and until such payment has been 
made (f) unless otherwise ordered (g). Unless the 
Couit or a Judge shall at or before the trial otherwise 
order, the amount so paid in as aforesaid shall, after 
the action has been finally disposed of, be paid out to 
the party who paid it in, on his request, or to his solicitor 
on such party's written authority, in the event of the 
costs of the action being adjudged to him ; but in the 
event of the Court or Judge ordering him to pay the 
costs of the action, the amount in Court shall be subject 
to a lien for the costs ordered to be paid to any other 
party (h). 

An application that is not imfrequently made in the Summons for 
course of an action is for the plaintiff or defendant to be Particulars, 
ordered to give further and better particulars of his claim 
or defence, as the case may be, and such order may be 
made on such terms as to costs or otherwise as may 



f) Order xxZL r. 26. 
r) Ibid. r. 25. 
Ibid. r. 27. 

H 2 
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be just (i). Thus, for instance, if the plaintiff is suing- 
an omnibus company for injuries done to him by the 
negligent driving of one of the defendant's drivers, 
particulars may be obtained of the time and place of 
the accident, and of the injuries complained of^ and 
of the expenses and other damage caused the plaintiff. 
The party at whose instance particulars have been 
delivered under a Judge^s order has, unless the order 
otherwise provides, the same length of time for pleading 
after the delivery of particulars that he had at the 
return of the summons, but except to this extent, an 
order for particulars does not, unless so ordered, operate 
as a stay of proceedings or give any extension of time (j). 

When an action consists entirely or mainly of matters 
of account, a very proper application is for it to be 
referred to one of the Masters, on the ground that it 
cannot be conveniently gone into at the trial (k). If 
this application is not made, as it should be if the 
action is really a matter of account, it may be referred 
by the Judge at the trial. In addition, to this, under 
the provisions of the Judicature Act, 1873 (l), there 
are wide powers conferred of referring matters to an 
official or special referee, and this without consent in 
any matters requiring prolonged examination of 
documents or accounts, or any scientific or local in- 
vestigation (m). 

Summons to If an action is brought for a sum on contract not 
County Court exceeding £50, a defendant may, within eight days 
from the service of the writ, apply for an order refer- 
ring the case to the County Court in which the action 
might have been commenced, and if the plaintiff does 
Ordering trial not shcw good cause to the Contrary the order will be 

in County 

Court. ^ . — . 



(i) Order xix. r. 7. As to delivery of particulars in the first instance 
see Order xix. r. 6, ante, pp. 69, 70. 

(./) Order xix. r. 8. 

(k) 17 & 18 Vict. c. 125, s. 3 ; Arch. Pr. 13th ed. p. 1378. See post^ 
ch. VI. on *' Arbitration." 

(l) Sects. 56, 57. 

(m) See fully hereon Order xxxyi. ; ante, pp. 30, 81. 
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made and the case tried in the Cqunty Court (n). In 
addition, where any action of contract is brought for a 
sum not exceeding £50, or, though originally exceeding 
that sum is reduced by payment, admitted set-off, or 
otherwise, to a sum not exceeding £50, a Judge of the 
High Court, on the application of either party after 
issue joined, may in his discretion, and on such terms 
as he shall think fit, order that the cause be tried in 
any County Court which he shall name. In this case, 
after trial the Eegistrar of the County Court certifies 
the result to the High Court, and judgment in accordance 
with such certificate is signed in the High Court 
without taking out a summons for an order to sign 
judgment (o). In such a case as this, subject to the 
general rules as to costs (p), the costs of the action 
follow the event, unless by the Eegistrar's certificate of 
the result of the trial it shall appear that the Judge 
before whom the action was tried was of opinion that 
the question of costs ought to be referred to a Judge 
of the High Court, in which case no costs can be re- 
covered unless ordered by the Court or a Judge (j). 

It has been stated that the plaintiff in his statement Summons to 
of claim mentions the place where he proposes that the ^^ *^^® ^^*^ 
action should be tried, or where no statement of claim 
delivered or required, gives notice of such place, and in 
default the trial will be in Middlesex (r). An applica- 
tion may always be made to change the place of trial ; 
if made on the part of the plaintiff it will usually be 
granted on his paying the costs of the application, 
unless the defendant shews some good ground against 
changing it, for with the plaintiff rested the right of 
-choice in the first instance; but the application is 
more usually made on the part of the defendant, and in 
support of his application he must shew either that to 

(n) 30 & 31 Vict. c. 142, a. 7 ; Jud. Act, 1873, s. 67. As to the juria- 
•diction of Couuty Courts see post, pp. 144, 145, 205. 

(o) 19 & 20 Vict c. 108, s. 26 ; Johnson v. WiUo'n, 46 L. T. 647. 
(p\ As to which see post, pp. 143-149. 
(q) Order lxv. r. 4. 
(r) Ante, pp. 71, 72. 
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change it in the way. he proposes would be more con- 
venient and a saving of expense, or that by reason of 
local prejudice or otherwise he cannot obtain a fair 
trial in the place where it is proposed that the trial 
should take place (s). 

When a plaintiff does not take some step in an action 
within the proper time appointed for that purpose a 
summons may frequently be taken out by the defendant 
asking that his action may be dismissed for want of 
prosecution. The chief cases in which such an appli- 
cation can be made are : — (1.) Where the plaintiff does 
not, when it is necessary, within the time allowed deliver 
his statement of claim (t) ; (2.) Where he omits to 
obey an order to answer interrogatories or for discovery 
of documents (u) ; (3.) Where he omits to give notice of 
trial within the proper time (x), 

A summons to arrest a defendant in the course of an 
action — or as it is called to hold a defendant to bail — is 
an application sometimes though not very often made. 
By the Debtors Act, 1869 (y), it is provided that, where 
the plaintiff proves at any time before final judgment by 
evidence on oath to the satisfaction of a Judge (1) that 
he has good cause of action against the defendant to 
the amount of £50 or upwards ; (2) that there is pro- 
bable cause for believing that the defendant is about to 
quit England unless he is apprehended ; and (3) that 
the absence of the defendant from England will mate- 
rially prejudice him (the plaintiff) in the prosecution of 
his action, the Judge may order such defendant to be 
arrested and imprisoned for a period not exceeding six 

(a) See Order xxxyi. r. 1. It may be well to notice here the change 
in the practice prior to the Judicature Acts as to the place of trial of an 
action. The rule was, that if the action was a local one, such as an 
action for trespass to land, the place of trial to be named by the plaintiff, 
called the venue, must he where the cause of action arose; but if the 
action was transitory, such as an action for debt, the plaintiff might lay 
the venue where he chose. The venue was, however, liable to be changed on 
grounds the same as may now be shewn to change the place of trial. By 
the rule quoted in this note the whole law of venue is abolished and the 
practice stands as stated in the text. 

(t) Order xxvii. r. 1; ante, p. 71. 

{u) Order xxxi. r. 21 ; ante, p. 98. 

ix) Order xxxvi. r. 12 ; post, p. 115. 
y) 32 &i 83 Vict. c. 62. 



INTEBLOCUTORY PROCEEDINGS. 103 

months, unless and until he has sooner given the pre- 
scribed security, not exceeding the amount claimed in 
the action, that he will not go out of England without 
the leave of the Court. Where the action is for a 
penalty or sum in the nature of a penalty other than a 
penalty in respect of any contract, it is not, however, 
necessary to prove that the absence of the defendant 
from England will materially prejudice the plaintiff 
in the prosecution of his action, and the security 
given (instead of being that the defendant will not 
go out of England) is to be to the eftect that any 
sum recovered against the defendant in the action shall 
be paid, or that the defendant shall be rendered to 
prison {z). 

Any order to arrest under this provision is made ex Order made 
parte, but the defendant may at any time after arrest ^^*'^* 
apply to the Court or a Judge to rescind or vary the 
order, or to be discharged from custody, or for other 
relief (a). The security given by the defendant may be Security. 
a deposit in Court of the amount mentioned in the order 
for arrest, or a bond to the plaintiJBF, by the defendant 
and two sureties or by special leave one surety, or with 
the plaintiffs consent any other form of security. The ' 
plaintiff may within four days after receiving particu- 
lars of the names and addresses of the proposed sureties, 
give notice that he objects thereto, stating in the notice 
the particulars of his objection, and in such case the 
sufficiency of the security is determined by a Master, 
who has power to award costs to either party. It is 
the duty of the plaintiff to obtain an appointment for 
this purpose, and unless he do so within four days after 
giving notice of objection the security is deemed 
sufficient (&). 

When an action has been commenced in a district Removal of an 
registry (c), either party may at any time take out a autrict "^ 



regiatiy. 



(2) Compare this with the subject of the writ of ne esaeaJt regno, and 
the case of Drover v. Beyer, subsequently dealt with, pp. 193, 19^. 
(a) Order lxix. r. 1. 
{h\ Ibid. r. 2. 
(c; As to which see ante, pp. 17, 18. 
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stunmons for it to be removed to London, and the Jndge 
may in his discretion make an order removing it {d). 
In the following eases also a defendant may remove 
such an action as a matter of right — viz. : (1.) Where the 
writ is specially indorsed, and the plaintiff has not 
within four days after appearance given notice of an 
application under Order xiv. (e), the defendant may so 
remove it after the expiration of such four days, and 
before delivering a defence, and before the expiration of 
his time for doing so; (2.) Where the plaintiff has 
made an application under Order xiv. and failed, the 
defendant may so remove it after the order giving him 
leave to defend, and before delivering a defence, and 
before the expiration of his time for doing so : and (3.) 
Where the writ is not specially indorsed the defendant 
may so remove it after appearance and before deliver- 
ing his defence, and before the expiration of his time 
for doing so (/). When an action may be so removed 
of right the removal is effected by the defendant or his 
solicitor serving upon the other parties to the action, 
and delivering to the district registrar a notice signed by 
himself or his solicitor, to the effect that he desires the 
action to be removed to London, and the action is re- 
moved accordingly. If, however, the defendant giving 
such notice is merely a formal defendant, or has no 
substantial cause to interfere in the action, the Court 
or a Judge may order the action to proceed in the 
district registry notwithstanding such notice (g). The 
notice of removal must be accompanied by a certificate, 
signed by the defendant or his solicitor, that his defence 
has not been delivered, and that the time for delivering 
it has not expired (A). 

Where an action is removed from a district registry, 

{d) Jud. Act, 1873, 8. 65; Order xxxy. rr. 16, 17. It is also pro- 
Tided that an order may be made tranBferring an action from London to a 
nifltrict Registry (Order xxxY. r. 17). 
(e) As to which see ante, p. 64. 
(/) Order xxxy. r. 13. 
Ibid. r. 14. 
Ibid. r. 15. 
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the defendant must upon its remoyal give notice to the 
plaintiff of an address for service in London in all 
respects, or if the appearance had orignally been entered 
in London (t) ; and where an action commenced in a 
district registry is by any means proceeding in London, 
it is the duty of the district registrar to transmit to 
the Central OflSce all original documents filed in the 
district registry, and a copy of all entries of the pro- 
ceedings in the books of the district registry (k). 

A summons is often taken out in the course of an Secnri^ for 
action asking that the plaintiff may be ordered to give ^^^' 
43ecurity for costs. Such an application must be made 
before issue joined, and the defendant does not waive 
his right to have the security by taking any step in the 
action, as by obtaining an order for time to deliver his 
defence or the like with knowledge of the ground for 
it, provided he apply before issue joined. The mere 
fact that the plaintiff is a pauper is no ground for 
getting security : and the following are the chief cases 
in which the order for security will be made (/) : — 

(1.) Where the plaintiff is permanently resident i. Plwntift 
abroad, out of the jurisdiction of the Court (m). If, * ^^^' 
however, there are several plaintiffs, and one of them is 
resident here, though the others may be abroad, security 
will not generally be ordered. A mere temporary absence 
is not sufficient, nor is an involuntary absence, as in the 
•case of persons engaged abroad in the public service. 
The order for security will be made even although the 
plaintiff is a king of a foreign state (n) ; but it will 
usually be an answer to the application to shew that 
the plaintiff' is in possession of substantial property 
within the jurisdiction, whether that property be real or 






[i) Order xxxv. r. 18 ; ante, pp. 54, 55. 

[k) Ibid. r. 20. 

(Z) See hereon Arch. Pr. 13th ed. pp. 1139-1145. 

(m) Prior to 31 & 32 Vict. c. 54, s. 5, the order for secarity would haye 
been made against a plaintiff resident in Scotland or Ireland, but not so 
now, as by that Act provision is made enabling a person obtaining a 
Judgment to register it in Scotland or Ireland and levy on it there. 

(») Otho, King of Greece ▼. Wright^ 6 Dowl. 12 ; Emperor of BraaU v. 
J2o6i»«o», 5 Dowl. 522. 
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personal (o), available to process by the defendant. 
Where the defendant is qtuisi a plaintiff, as in replevin. 
{p), and he resides abroad, he may be compelled to find 
security for costs. He may also be compelled to do so 
in a feigned issue under the process of interpleader 
(ff), but in other actions the defendant will not be 
compelled to give such security (r). 

An application for security for costs on the ground 
of defendant's residence abroad may be founded upon 
the plaintiff's own admission in his writ to that effect^ 
or on affidavit shewing that it is so. An affidavit of 
mere belief of the plaintiffs residence being abroad is 
not sufficient (s). 

(2.) In any action of tort, on an affidavit that the 
plaintiff has no visible means of paying his (the de- 
fendant's) costs in the action if he fail, the defendant 
may, unless the plaintiff can satisfy the Judge that 
he has a cause of action fit to be prosecuted in the 
High Court, obtain an order for him to give security 
for such costs, or that it be referred to a County Court 
to be therein named ; and in the event of its being 
transferred to a County Court the costs of all parties: 
in respect of the proceedings subsequent to the order 
are allowed according to the scale of costs in use in 
County Courts, and the costs of the proceedings in the 
High Court are allowed according to the scale in use 
there {t). This is naturally a very great protection to- 
a defendant in a speculative action of tort, enabling 
him to get the cause cheaply and quickly disposed of^ 

(8.) Trustees of a bankrupt plaintiff may be ordered 
to give security for costs when they interfere in an 
action commenced by the bankrupt, and continue it for 
the benefit of his estate (u). 



(o) Hamburger v. Poetting, 47 L. T. 249 ; 80 W. R. 769. 

(p) As to which see ante, p. 58, note {t), 

(q) As to which see post, pp. 107, 108. 

(r) Arch. Pr. 13th ed. p. 1141. 

[8] Oardiner v. Harris, 8 L. R. Ir. 852. 

(t) 80 & 31 Vict. c. 142, s. 10. 

(tt) 15 & 16 Vict. c. 76, s. 182. 
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(4.) A plaintiff suing for a penalty under the Mer- *• Merchandise 
chandise Marks Act may be ordered to give security 
for costs (x). 

(5.) A limited joint-stock company will be ordered 6. Limited 
to give security for costs, if it can be sho¥m that if the ™P*°y- 
defendant is successful the assets may be insufficient 
to pay his costs (y). 

When security for costs is OKlered it may be either How aeearity 
a deposit of money in Court or a bond given to the ^^^»**™®» ®- 
party requiring the security, in such amount as the 
Court or Judge shall direct (z). The day on which an 
order for security for costs is served, and the time 
thenceforward, imtil and including the day on which 
such security is given, is not reckoned in the computa- 
tion of time allowed to plead, answer interrogatories, 
or take any other proceedings in the cause or matter (a). 

The process of interpleader occurs where claims are Interpleader, 
made by two or more persons against another who 
claims no interest in the subject-matter of the dispute 
himself, and the object of the process is to have the 
point of who is entitled decided between the antago- 
nistic claimants (6). 

The cases in which interpleader arises are two : viz. Two cases of 
(1) where a person is under liability for any debt, money, '^ ^ ®'* 
goods or chattels for or in respect of which he is or 
expects to be summoned by two or more parties making 
adverse claims thereto ; and (2) where conflicting claims 
are made on a sheriff in possession (c) ; and it is not 

{x) 25 & 26 Vict. c. 88, s. 24. 

iy) Ibid. c. 89, s. 69. 

(z) Order lxv. rr. 6, 7. 

(a) Order lxiv. r. 6. 

(h) The statutes relating to interpleader are 1 & 2 Wm. 4, c. 58 ; 1 & 2 
Vict. c. 45 ; and 23 & 24 Vict c. 126, ss. 12-18, and the practice is now 
regulated by Order lyii. Under the rules of 1888, the Masters haye full 
jurisdiction in interpleader, which is an alteration in practice. (See Order 
LiY. r. 12, enumerating the yarions matters in whiish a Master has not 
jurisdiction, ante, p. 23, note (a)). 

(c) Order lyil r. 1. 
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necessary that the title of the claimants should have 
had a common origin (d). When the applicant is a 
defendant to an action the interpleader summons may 
be taken out at any time after service of the writ of 
summons, and the Court or a Judge may stay all 
further proceedings in the action (e). 

Affidavit in On the hearing of the interpleader summons the 

interplei^er applicant must Satisfy the Court or a Judge by affi- 
soinmons. davit or otherwise (1.) That the applicant claims no 
interest in the subject-matter in dispute other than for 
charges or costs; (2.) That the applicant does not 
collude with any of the claimants ; and (3.) That the 
applicant is willing to pay or transfer the subject- 
matter into Court, or to dispose of it as the Court or a 
Judge may direct (/). 

Sheriffa' cases The most frequent cases of interpleader are by sheriffs. 

most frequent, rm p • j. xt_ i_ •/*» • • j 

Thus, for mstance, the sheriff m possession, under a 
writ of fieri facias {g), receives notice that the goods of 
which he has taken possession are claimed by some third 
party under a bill of sale. Here he should first inquire 
into the matter and then make the application. 

Procednreon The interpleader summons calls the parties before 
summons. the Judge, and he may order that any claimant be 
made a defendant in any action already commenced 
in respect of the matter, or he may direct an issue to 
be stated and tried between the parties (A), or with 
the consent of both claimants, or on the request 
of any claimant, if, having regard to the value of 
the subject-matter in dispute, it seems desirable 
so to do, dispose of the merits of their claims, 
and decide the same in a summary manner and on 
such terms as may be just {%), Where also the ques- 

(d) Order lvii. r. 7. 

(e) Ibid. rr. 4, 5, 6. 
(/) Ibid. r. 2. 

{a) As to which see post, p. 134. 
(X) Order lvii. r. 7. 
(*) Ibid. r. 8. 



INTERLOCUTOEY PROCEEDINGS. 109 

tion is one of law, and the facts are not in dispute, 
the Court or a Judge may summarily decide the 
question, or order that a special case be stated for the 
opinion of the Court (k). If any claimant does not 
appear on the summons, or if he neglects to comply 
with any order made after application, an order may 
be made barring his claim as against the applicant (1), 
No appeal is allowed from any judgment in inter- 
pleader, unless by special leave of the Court or a 
Judge, or the Court of Appeal (m). 

In the case of a sherifiTs interpleader, where any Sale of goods 
claunant alleges that he is entitled under a bill of p^eader^ 
sale or otherwise to the goods or chattels by way of 
security for debt, the Court or a Judge may order the 
sale of the whole or a part thereof, and direct the 
application of the proceeds of the sale in such manner 
and upon such terms as may be just (n). 

The ordinary practice as to discovery (o) and trial 
(p) ^PP^y ^ interpleader issues {q), and the Court or a 
Judge has a full discretionary power as to costs and 
other matters (r). 

A special case (s) is a course sometimes resorted to Special case, 
by parties when they are agreed upon the facts of the 
case, and only desire the decision' of the Court upon 
some point or points of law ; and the parties to an action 
may at any time concur in stating any such special 
case, which is printed and signed by the respective 
parties or their solicitors, containing all necessary facts, 
and being divided into paragraphs numbered con- 

(h) Order lyii. r. 9. As to a special case generally see Order zxxiv. 
and infra. 

(I) Ibid. r. 10. 

(m) Ibid. r. 11. 

(n) Ibid. r. 12. 

lo) Order XXXI.; ante, pp. 94-99. 

Ip) Order xxxvi. ; post, p. 115. 

(a) Order lvii. r. 13. 

(r) Ibid. r. 15. 

(«) The special case here referred to must not be confused with a special 
case which may now still be used as a mode of commencing proceedings, 
And as to which see post, p. 223. 
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secutively ; and the Court is at liberty to draw from the 
facts and documents stated in any such special case 
any inference whether of fact or law which might have 
been drawn therefrom if proved at a trial (t). In 
addition to this special case by consent, if it appears 
to the Court or a Judge that there is in any action a 
question of law which it would be more convenient to 
have decided before any evidence is given on an issue 
of fact, an order may be made for such point of law to 
be raised for the opinion of the Court by special case 
or otherwise (u). No special case to which a person 
under disability is a party can be set down for 
argument without leave of the Court or a Judge, which 
will only be granted on shewing that the statements in 
such special case which affect such person under 
disability are true (x). A special case is entered for 
argument by delivering to the proper officer a memo- 
randum of entry, and also in the case of a person under 
a disability by producing a copy of the order giving 
leave to enter the same for argument (y). 

Agreement as The parties to any such special case may, if they 
ospec case, ^.j^j^ g|.^ enter into an agreement in writing, which 

is not subject to any stamp duty, that on the judg- 
ment of the Court being given in the affirmative or 
negative of the question or questions raised by the 
special case, a sum of money fixed by the parties, or 
to be ascertained by the Court, or in such manner as 
the Court shall direct, shall be paid by one of the parties 
to the other or others of them, either with or without 
costs of the action; and the judgment of the Court 
may be entered for the sum so agreed or ascertained, 
with or without costs, as the case may be, and execu- 
tion may issue after such judgment forthwith, unless 
otherwise agreed, or unless stayed on appeal (z). 



(0 Order xxxiY. rr. 1, 3. 
(u) Ibid. r. 2. 
?a;VIbid. r. 4. 
(y) Ibid. r. 5. 
(z) Ibid. r. 6. 
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In addition to a special case there is another course Issues of fact 
that may be adopted instead of the ordinary mode of ^^g^^ ^ 
procedure, and that is, where the parties to an action 
are agreed as to the questions of fact to be decided 
between them, they may by consent and order of the 
Judge proceed to the trial thereof without forma) 
pleadings — viz,, by means of an issue to be entered and 
tried in the same manner as an issue in an ordinary 
action (a). 

On some interlocutory applications a direction is Costa on in- 
given as to the costs of the application — e,g,, that they appSitiSa. 
are to be paid by one of the parties, that they are to 
be " costs in the cause," or are to be one of the 
parties' costs " in any event." The meaning of the 
expression "costs in the cause" is simply that the 
costs of the application follow the result of the general 
costs of the action, which indeed is usually the case ; 
the meaning of the expression costs " in any event" is 
that one of the parties is to have the costs of the 
application in question, whatever may be the ultimate 
result of the action. Upon any interlocutory application 
where the Court or a Judge shall think fit to award 
costs to any party, payment may be directed of a sum 
in gross in lieu of taxed costs (&). 

Where an application is made in Chambers to one Appeals from 
of the Masters, he may, if he thinks fit, refer the cham^xasT 
matter to a Judge in Chambers (c). If he does not, 
nevertheless, any person affected by his order or 
decision may appeal to a Judge in Chambers within 
four days, such appeal being by way of indorsement on 
the summons by the Master at the request of any 
party, or by notice in writing to attend before the 
Judge without any fresh summons (d). From thence 
the party may appeal to a Divisional Court within 



(a) Order xxxiy. rr. 9-12. 
(6) Order Lxv. r. 23. 
(c) Order uy. r. 20. 
(<Q Ibid. r. 21. 
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eight days by motion (e). Any such appeal as afore- 
said is no stay of proceedings unless so ordered (/). 

Month's noiiee When there has been no proceeding taken in an 
ofprooeediDg. action for one year, the party, whether plaintiff or 
defendant, who desires to proceed must first give a 
calendar month's notice to the other party. A 
summons on which no order is made is not, but notice 
of trial countermanded is, deemed a proceeding within 
this Eule {g). The term " month" occurring here, and 
generally in legal procedure, means a calendar 
month (A). 



Diaoontiim- 
anoe or with- 
drawal of 
plaintifTs 
claim or part 
thereof. 



The like as to 

defendant's 

defenca 



A plaintiff not desiring to continue his action may 
at any time before receipt of the defendant's statement 
of defence, or after the receipt thereof before taking 
any other proceeding in the action (save an inter- 
locutory application), by notice in writing, wholly 
discontinue his action, or withdraw any part or parts 
of the alleged cause of complaint, but he must then pay 
the defendant's costs of the action, or, if the action 
be not wholly discontinued, the defendant's costs 
occasioned by the matter so withdrawn. Such costs 
are taxed and such discontinuance or withdrawal, as 
the case may be, is not a defence to any subsequent 
action. Subject to this it is not competent for the 
plaintiff to withdraw the record or discontinue the 
action without leave of the Court or a Judge, but 
the Court or a Judge may, before or at or after the 
hearing or trial, upon such terms as to costs, and as 
to any other action, and otherwise as may seem fit, 
order the action to be discontinued, or any part of 
the alleged cause of complaint to be struck out. The 
Court or a Judge may, in like manner and with the 
like discretion as to terms, upon the application of a 
defendant, order the whole or any part of his alleged 



(e) Order liv. rr. 23, 24. 
(/) Ibid. r. 22. 
(cr) Order lxiv. r. 18. 
(h) Ibid. r. 1. 
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ground of defence or counter-claim to be withdrawn or 
struck out, but it is not competent tx) a defendant to 
withdraw his defence or any part thereof without such 
leave (i.) 

Any defendant may enter judgment for the costs of Judgment fw 
the action if it is wholly discontinued against him or ^ntinuanoe. 
for the costs occasioned by the matter withdrawn if 
the action is not wholly discontinued, in case such 
respective costs are not paid within four days after 
taxation (j) ; and if any subsequent action is brought 
before payment of the costs of a discontinued action, 
for the same, or substantially the same, cause of action, 
the Court or a Judge may if they or he think fit order 
a stay of such subsequent action, until such costs shall 
have been paid (k). 

Leave is necessary to compound a penal action, and Compounding 
such leave is not to be given where part of the penalty ^^ 
goes to the Crown unless notice shall first have been 
given to the proper officer. Any order to compound a 
penal action must expressly state that the defendant 
imdertakes to pay the sum for which the Court has 
given him leave to compound the action, and where 
part of the penalty goes to the Crown the Queen's half 
of the composition must be paid into the hands of the 
Master of the Crown Office Department of the Central 
Office for the use of Her Majesty {I). 

With regard to various interlocutory applications Summons for 
mentioned in this Chapter, it is not proper to take out "^^*^®°* 
separate summonses, but one general summons may be 
taken out under the newpro visions contained in Order 30 
of the Eules of 1883. It is provided that in every 
cause or matter one general summons for directions 
may be taken out at any time by any party with respect 

(i) Order xxvi. r. 1. See also as to countermand of notice of trial, 
Order xxxyi. r. 19, post, p. 117. 
(?) Ibid. r. 8. 
(k) Ibid. r. 4. 
(I) Order l. rr. 13, 14, 16. 

I 
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to thefollowingmatters and proceedings — ^viz., particulars 
of claim, defence or reply, statement of special case, 
discovery (including interrogatories), commissions and 
examination of witnesses, mode of trial (including pro- 
ceedings in lieu of demurrer, trial on motion for judg- 
ment and reference), place of trial, and any other 
matter or proceeding in the cause or matter previous 
to trial (m). Four days must elapse between the 
issue and return of such summons, and as far as 
practicable all or so many of such matters and pro- 
ceedings as, having regard to the nature of the cause 
or matter, can conveniently be dealt with by the 
order and direction of the Court or a Judge are to be 
included in the sunmions (n) ; and if upon any other 
application as to any of the above-mentioned matters 
or proceedings it shall appear to the Court or Judge 
that the application is one that could and ought to 
have been included in or made upon the general 
summons for directions, such applications shall be 
granted only at the cost of the party making the 
same (o). 

(m) Order zzx. r. 1. See form of Snmmoiui and Order in Appendix 
II. hereto, 
(n) Order xxx. r. 2. 
(o) Ibid. r. 8. 
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CHAPTEE V. 

TRIAL AND PROCEEDINGS TO CONCLUSION. 

Having in the last Chapter considered the most 
usual interlocutory applications and proceedings in the 
course of an action, we may now continue its ordinary 
course, which we have pursued up to the close of the 
pleadings (j>), and in which, therefore, the next step 
is to go to triaL 

The first step towards the trial is to give notice of Notice of trial, 
trial, which may be by the plaintiff with his reply (if 
any), whether it closes the pleadings or not, or at any 
time after the issues of fact are ready for trial (q). 
Such notice must state whether it is for the trial of 
the action or of issues therein, and in the Division the 
practice whereof we are now specially considering, the 
place and day for which it is to be entered for trial (r). 
If the plaintiff does not give notice of trial within six 
weeks after the close of the pleadings the defendant 
may then give notice of trial, or may apply to have 
the action dismissed for want of prosecution (s). 

There are four possible modes of trial : — Po^ ^^^ ^^ 

^ trial 

First Mode, — Before a Judge with a Jury, — In cases ist moJe of 
of slander, libel, false imprisonment, malicious prosecu- 
tion, seduction and breach of promise of mariiage, the 
plaintiff may give notice of trial in this way, and if he 
gives notice of trial otherwise than with a jury 

(jp) See ante, p. 67. 

(q) Order xxxvi. r. 11. 

(r) Ibid. r. 13. See form in Appendix II. hereto. 

(«) Ibid. r. 12. 

1 2 
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the defendant may within four days from service 
of notice of trial give notice that he requires a jury, 
and thereupon the action is to be so tried (t). In 
other cases notice of trial for or notice requiring a jury 
cannot be given ; but it is provided that upon the 
application, of any party for a trial with a jury an 
order shall be made for the same (u). The design of 
these Eules appears to be to check the practice of trial 
by jury, but yet leave the general right existing, subject 
to special provisions presently mentioned. Every trial 
with a jury is to be by a single Judge, unless it is 
specially ordered to be by two or more Judges {x). 

2nd mode of Second Mode. — Before a Jvdge alone vnthotU a Jury. 
— In actions not falling within the first mode of trial 
subject to the provisions presently mentioned, the trial 
is to be by a Judge alone (y). The Court or a Judge 
may also, if it shall appear desirable, direct a trial with- 
out a jury of any question or issue of fact or partly of fact 
and partly of law, which previously to the passing of 
the Judicature Acts could without any consent of 
parties (z) have been tried without a jury (a), and also 
of any question or issue requiring any prolonged exami- 
nation of documentiS or accounts, or any scientific or 
local investigation which cannot conveniently be made 
with a jury (6). 

3rd mode of JTiird Mode. — Before an Official or Special Referee. — 

N'o notice can be given for trial in this way, but an 
order to that efifect may be made (c). 

4tb mode of Fourth Mode. — By a Jvdge, or Official or Special 

Referee loith Assessors. — No notice can be given for 



(t) Order xxxvi. r. 2. 

(u) Ibid. r. 6. 

he) Ibid. r. 9. 

(y) Ibid. r. 7. 

(z) This will mainly only comprise Obancery matters. 

(a) Order xxxyi. r. 4. 

(b) Ibid. r. 5. 

(c) See ante, pp. 80, 31, and genei-ally Order xxxvi. rr. 43-55. 
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trial in this way, but an order to that effect can be 
made (d). 

Subject to the foregoing provisions, the Court or a Trial of dif- 
Judge may in any action order that different questions in'differenr 
of fact arising thereiD be tried by different modes of ^aysandat 

J. ' 1 Ai_j. J.' £ £ 2. 1^ 2. • J different times. 

tnal, or that one or more questions of fact be tried 
before the others, and may appoint the place for such 
trials, and in all cases may order that one or more 
issues of fact be tried before any other or others {ej. 

The length of the notice of trial is ten days, unless Length of 
the defendant is under terms to take short notice, '^^ *^' 
which is a four days' notice (/). When the defendant 
is under terms it is nevertheless usual to give as 
long a notice as the time will admit of, but this is 
not absolutely necessary, unless the order only puts 
him on terms to take short notice if necessary. If 
this is the case the defendant is not bound to take 
short notice unless it becomes necessary, and it is not 
necessary if the plaintiff has been guilty of unneces- 
sary delay in joining issue or giving the notice [g). 
The notice of trial in London or Middlesex does not 
operate for any particular sittings, but is deemed to 
be for the first day on which the cause can be reached 
after the expiration of the notice ; elsewhere than in 
London or Middlesex it is deemed to be for the next 
assizes at the place for which notice of trial is given (A). 
No notice of trial once given can be countermanded, Countermand, 
except by consent in writing signed by the parties or 
by leave of the Court or a Judge (i). 

The notice of trial having been given, the next step Entry of cause 
is to enter the cause for trial. In London or Middle- °' * * 
sex this entry must be made within six days after 
giving the notice (A;). The party giving the notice should 



I 



d) See ante, pp. 30, 81, and generally Order xxxvi. rr. 4^55. 

e) Order xxxvi. r. 8. 



if] Ibid. r. 14. 

(a) Arch. Pr. 1 

01) Order xxxyi. rr. 17, 18. 



(a) Arch. Fr. 13th ed. p. 281. 



(i) Ibid. r. 19. Order ZXYI. r. 2. 
{/c) Order xxxvx r. 16. 
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Preparation 
for trial. 



Notice to 
produce. 



enter it either on the day of the notice or the day 
after ; if, however, he does not, his opponent may enter 
it within the four subsequent days (l), and if within 
that time neither party enters it the notice of trial 
falls through (m). Elsewhere than in London or 
Middlesex either party may, at any time before the 
day next before the Commission day, enter the cause 
for trial at the next assizes in the district registry (if 
any) of the city or town where the trial is to take place, 
or with the associate at the assize town (n). If both 
plaintiff and defendant enter the cause for trial, it is 
tried in the order of the plaintiff's entry, and the 
defendant's entry is vacated (o). On entering the cause, 
two sets of the pleadings must be lodged for the use 
of the Judge (p). 

The next thing to be done by the parties is to 
prepare for the trial ; and in the preparation for trial 
two notices that are usually given in actions should be 
observed — viz., a notice to produce documents at the 
trial, and a notice to inspect and admit documents. 

A notice to produce is simply a notice given by 
either plaintiff or defendant calling upon any other 
party to the action to produce certain documents at the 
trial (q). A form of such a notice is given in the 
Appendix (r) ; its object is that if the other party does 
not produce any documents in accordance with it he 
may give secondary evidence of their contents by copies 
or otherwise, which he would not be entitled to do if 
such notice had not been given (s). If any such notice 
comprises documents which are not necessary the costs 



(I) Ibid. r. 20. 

(m) Ibid. r. 16. 

(n) Ibid. r. 22. Order zxxYi. r. 23, also provides tbat so long as 
certain assize towns therein named haye no District Registry, actions to 
be tried therein may be entered as certain specified District Begistries ; 
and see generally as to entry of cases for trial at the assizes, Order xxxyi. 
rr. 22, 28. 

(o) Order xxxvi. r. 28. 

(p) Ibid. r.3. 

(q) Order xxxii. r. 8. 

(r) Appendix II. hereto. 

(«) See Indermaur's Principles of Com. Law, 8rd ed. pp. 422, 423. 
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occasioned thereby are to be borne by the party giving 
such notice (t), A notice to inspect and admit is Notice to 
simply a notice given in a like way, but calling on the ^^^^ "^^ 
other party to come and inspect certain documents at a 
certain time and place, and admit them, so as to save 
the expense of calling witnesses to prove them at the 
trial (u). A form of this notice is also given in the 
Appendix (v) ; and if it comprises any documents not 
necessary the costs thereof are to be borne by the party 
giving such notice (x). If the other party neglects or 
refuses to admit the documents the costs of proving 
them at the trial will have to be paid by him whatever 
the result of the action may be, unless at the trial the 
Court certify that the refusal to admit was reasonable. 
No costs of proving any documents are allowed unless 
this notice is given, except where the omission to give 
it has been, in the opinion of the taxing ofi&cer, a 
saving of expense. The party, if he admits the 
document, only admits them saving all just exceptions, 
which means that he does not thereby preclude himself 
in any way from contesting the validity of any 
document or objecting to it on the ground of its not 
being stamped or otherwise (y). When documents are 
admitted, an affidavit of the solicitor or his clerk of the 
due signature of the admission which is annexed to his 
affidavit is sufficient (z). 

A notice to admit facts may also be given, but this Notice to 
has been previously referred to (a). *^™** ^**- 

Before the day of the trial briefs are prepared on Briefs, &c. 
behalf of the respective parties to the action, contain- 

{t) Order xxxii. r. 9. 

(m) Ibid. r. 2. 

(v) Appendix 11. hereto. 

{x) Order xxxii. r. 9. 

(y) Ibid. r. 2. 

(z) Ibid. r. 7. The student should be very careful not to confuse this 
notice to inspect and admit given above with the notice to produce for 
inspection which may be given in the course of an action. The latter has 
for its object only the seeiug the documents in the course of the action, see 
ante, pp. 96, 97. He should also carefully observe the new notice for 
admission of lacts, ante, pp. 82, 83, 

(a) Ante, pp. 82, 8S. 
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ing a statement of the case of the party on behalf of 
whom the brief is given, and a list of the witnesses to 
be called on his behalf and particulars of what each 
witness will prove ; also notes as to the cross-examina- 
tion of any witness expected to be called on the other 
side, and generally a brief should contain all such 
information as may be useful to counsel. A copy of 
the brief, the pleadings, any notices to produce and to 
inspect and admit and to admit facts, and any other 
necessary documents are delivered to each counsel em- 
ployed on behalf of the particular party. Sometimes 
only one counsel is employed, sometimes two or more, 
according to the importance of the case ; most usually 
there are two, a Queen's Counsel and a junior. However, 
it is now provided that in actions of contract where not 
more than £50 is recovered, the costs of briefing more 
than one counsel shall not be allowed unless the Taxing 
Master shall for special reasons be of opinion that brief- 
ing more than one counsel was proper (6). When it is 
proper to have two counsel they may be selected from the 
outer bar if the party thinks fit (c). A retainer to counsel 
is not allowed in a party and party taxation (d). Usually 
also before the trial a consultation or conference is 
arranged, so that counsel may be as far as is possible con- 
versant with the facts, and any special points may be 
discussed. Fees are of course paid with the briefs and 
for the consultation or conference, and if the case is not 
reached at the sittings or assizes for which the brief is 
delivered a fee called a refresher is also paid, as is also 
the case if the trial of the action occupies more than 
cue day. Fees to counsel should be reasonable, and 
with regard to refreshers the following definite proviso 
has been made — viz. : If the trial extends over more 
than one day and shall occupy either on the first day 
only or partly on the first and partly on a subsequent 
day or days more than five hours without being 

(6) Order, lxy. r. 46. 

(c) Ibid. r. 47. 

[d) Ibid r. 44. 
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concluded, the Taxing Master may allow for every clear 
day subsequent to that on which the five hours have 
expired, to the leading counsel from five to ten guineas, 
to the second, if three counsel, three to seven guineas, 
and to the third, if three counsel, or the second, if only 
two, three to five guineas (e). Fees to counsel's 
clerks are still allowed and are specially regulated (/). 
No fee to counsel is to be allowed on taxation unless 
vouched by his signature {g\ 

The attendance of witnesses at the trial is enforced Subpoenas, and 
by means of subpoenas. A subpoena is a writ by ^^.^^"^ 
which a person is commanded to appear at a certain 
place and time, and is either a writ of subpxna ad testi- 
Jkandum where a witness is simply required to give 
his oral testimony, or a subpoena deuces tecum where, in 
addition, he is required to bring with him certain 
documents relating to the matters in question (h), and 
the writs are to be according to forms given in the 
Eules of 1883 (i). Three names are to be inserted in 
-each subposna ad testificandum where necessary or 
required, but it may contain any number of names (A), 
but no more than three names may be included in 
one subpoena duces tecum and the party suing out 
the same is to be at liberty to sue out a subpoena 
duces tecum for each person if it shall be deemed 
necessary or desirable (/). A copy of the subpcEna 
must be served personally on each witness, the original 
being shewn at the same time (m), and service must be 
made within twelve weeks of the date of the writ, other- 
wise it ceases to be of any validity {n). It is usual on 
serving a subpoena to inform the witness he need not 
attend until he receives notice to do so, and afterwards 



(c) Order Lxv. r. 48. 
ij) Ibid. r. 61. 
(a) Ibid. r. 62. 

(A) Brown's Law Diet 2nd ed. tit. << Subpoena, Writ of,'* p. 611. 
(t) Order xxxYii. r. 27. 
{k) Ibid. r. 29. 
(Z) Ibid. r. 30. 
(m) Ibid. r. 32. 
(n) Ibid. r. 84. 
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to give the witness notice when the cause is coming on. 
A reasonable sum must be paid to each witness to 
defray his expenses of appearing on his subpoena, 
and he is justified in refusing to attend or to give 
evidence until his proper expenses are paid. If a 
material witness who has been properly served and to 
whom a reasonable sum for expenses has been paid or 
tendered does not obey his subpoena he is liable to 
Witnesses out attachment and also to an action. If a witness is resi- 
o ju c on. ^^^^ .^ Scotland or Ireland a subpoena cannot be 
issued as a matter of course, but only by leave of the 
Court or a Judge. If a witness is in Her Majesty's 
dominions abroad a writ may be issued in the nature 
of a mandamus to the tribunals there for the examina- 
tion of the witness, or instead, and also in all cases 
where a witness is abroad not in Her Majesty's 
dominions, a commission may be issued for the exa- 
mination of the witness there, and the evidence 
thus taken in either of these ways will be allowed 
and read at the trial. The evidence of a witness 
in Scotland or Ireland may also be taken by com- 
mission instead of issuing a subpoena by leave as above 
stated. If a person who is required as a witness is in 
custody on civil process his evidence is obtained by 
his being brought up on habeas corpus ad testificandum 
which is granted by a Judge in Chambers, but if in 
custody not on civil process an order to bring him up 
to give evidence must be obtained from one of the 
principal Secretaries of State or a Judge at Cham- 
bers {o). 



Witnesses 
in cnstody. 



Taking evi- 
dence dehene 



It sometimes happens that a person who will be 
required as a witness at the trial is about to go abroad,, 
or is so ill that he is in danger of death. In any such 
cases if feasible the attendance of the party before an 
Examiner of the Court may be compelled by subpoena 
(p), or an order may be obtained for the examination of 



& 



o) Order xxxvi. r. 85. See Arch. Pr. ISih ed. pp. 829-881. 
) Order xxxvii. r. 20. 
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the witness before an ofl&cer of the Court or some other 
person (q). In support of the summons for such an 
order it must be shewn by affidavit that the party is a 
material witness and that he is about to go abroad, or 
is dangerously ill, and in this latter case there must be 
an affidavit of the illness by a medical man. The 
evidence so taken cannot be used at the trial (except 
by consent), unless it is shewn to the satisfaction of 
the Judge at the trial that the deponent is unable to 
attend (r). 

With regard to trial by jury (s) the jury is more Jury, 
usually a common jury (t), in which case they are 
ready as a matter of course, or it may be a special Special jury, 
jury (u). The plainti£f in any action in which he is 
entitled to a jury (x) may have a special jury upon 
giving notice in writing to that eflfect to the defendant 
at the time when he gives notice of trial; and the 
defendant in like cases may have a special jury on 
giving notice to that effect at any time after the close 
of the pleadings or settlement of the issues and before 
notice of trial, or if notice of trial has been given then 
not less than six clear days before the day for which 
notice of trial has been given. A Judge may also at 
any time make an order for a special jury upon such 

(q) Order xxxvii. r. 6. 

M Ibid. r. 18. See Arch. Pr. 13th ed. pp. 301-304. 

(s) All persons between twenty-one and sixty are liable to serve on a 
jury, provided they have the necessary property qualification, as descnbed 
infra in notes {t) and (u), and also provided they are not exempted from so 
serving. The chief persons exempted are peers, jadges, magistrates, clergy- 
men, doctors, barristers, and solicitors ; bnt there are numerous other ex- 
emptions of less importance. A juryman who has been summoned, and 
fails to attend, is liable to be fined. Any party who is dissatisfied with a 
juryman on the ground of want of the necessary property qualification, or 
by reason of some supposed bias or partiality, or on some other gi'ounds, 
may object to him, which objection is called a challenge. The jury are 
summoned to attend by the Sheriff (Arch. Fr. 13th ed. pp. 385-393). 

(t) The main qualifications of a common juror are that he should have 
£10 a-year from freeholds or copyholds, or £20 a-year in leaseholds, or be 
a householder rated or assessed to the poor-rate, or to the inhabited house 
duty in Middlesex, on a value of not less than £30, or in any other county 
not less than £20 (Arch. Fr. 13th ed. p. 385). 

(u) Special jurors are persons of a higher degree than common jurors, 
such as bankers or merchants (Arch. Fr. 13th ed. p. 386). 

(x) As to which see ante, pp. 115, 116. 
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tenns (if any) as to costs and otherwise as may be 
just {y). The party who obtains the special jury has 
to pay all the extra costs occasioned by it, whatever 
may be the result of the action, unless the Judge 
before whom the action is tried within a reasonable 
time after the trial certifies that the cause was one 
proper to be tried before a special jury (z). 

View by jury. When it appears advisable on account of the nature 
of the case an order may be made for the jury to view 
the place or premises the subject of the action (a), and 
generally it is now provided that any Judge before 
whom any case may be tried either with or without a 
jury, or before whom any cause or matter may be 
brought by way of appeal, to inspect any property or 
thing concerning which any question may arise therein, 
and this applies to inspection by a jury (6). 

The trial. Finally, the action in its due order comes on to be 

tried, and taking there to be two counsel on each side. 

Procedure at it usually proceeds as follows : — The plaintiff's junior 
counsel states shortly the effect of the pleadings, and 
the senior coimsel states his client's case ; the witnesses 
are then called and respectively examined by one of 
these counsel; cross-examined, if necessary, by the 
senior counsel on the other side, and then, if necessary, 
re-examined on any new points that have been raised 
by the cross-examination. The plaintiffs case being 
closed, the defendant's senior counsel states his client's 
case, and, in the same way as was done by the other 
side, his witnesses are now called and examined, cross- 
examined, and re-examined. He then addresses the 
jury on the evidence, and the plaintiff's senior counsel 
replies on the whole case. The Judge then sums up, 
telling the jury the points on which their verdict is 
required ; and when they have considered the matter, 

(y) Order xxXYi. r. 7. 

{z) Arch. Fr. lath ed. pp. 885, 888, 456. 

(a) Ibid. 889, 840. 

(6) Order l. rr. 4, 5. 
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they announce their verdict through the foreman they 
have chosen amongst themselves (c). If after the 
plaintiffs case is closed, the defendant's counsel 
announces that he does not intend to call any wit- 
nesses, the plaintiffs counsel must at once address the 
jury, and the defendant's counsel concludes with his 
address, thus having the last word to the jury {d). 
In the foregoing remarks it is put as if the plaintiff's Right to begin 
counsel always commences, and so it is almost invari- ** * ® 
ably ; but the general rule is that the party to begin 
is he on whom the affirmative in the action lies, or, 
more correctly, the one who in the absence of proof 
on either side would substantially fail in the action. 
In cases, however, of slander, libel, and other actions 
for personal injuries where the plaintiff seeks to recover 
actual damages of an unascertained amount he is always 
entitled to begin, although the affirmative of the issue 
may in point of form be with the defendant (e). 

In actions for libel or slander in which the defend- Actions for 
ant does not by his defence assert the truth of the J^^^^ 
statement complained of, the defendant is not to be 
entitled on the trial to give evidence in chief with a 
view to mitigation of damages as to the circumstances 
under which the libel or slander was published, or as 
to the character of the plaintiff, without the leave of 
the Judge, unless seven days at least before the trial 
he has furnished particulars to the plaintiff of the 
matters as to which he intends to give evidence (/). 

The Judge may in all cases disallow any questions Disallowing 
put in cross-examination of any party or other witness croM^eMmina- 
which may appear to him to be vexatious and nottion. 



(c) In the above nothing is said about the evidence being by affidavit, 
because such a tbing in the Queen's Bench Division is not usual, in fact 
never occurs. Evidence by affidavit often occurs in the Chancery 
Division, and is dealt with post, pp. 1 64^ 165. 

[d) Order xxxvi. r. 36. 
Arch. Pr. 12th ed. pp. 354, 355. 
Order xxxvi. r. 37. 



5 
(f) 
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The Yerdict. 



Postpouement 
of trial. 



Costs of the 
day. 



Withdrawing 
a juror. 



Nonsuit. 



V, 



relevant to any matter proper to be inquired into in 
the action (^). 

The verdict is the unanimous decision of the jury- 
on the facts submitted to them ; if they cannot agree 
on their verdict after a reasonable time, unless the 
parties agree to accept the verdict of a majority, they 
are discharged, and the action must be tried again. 

It sometimes happens that at the trial one of the 
parties finds it necessary to apply for a postponement. 
This application may be granted on good grounds {h), 
but it is usually only done on the terms that the 
party applying pays the costs of the day — that is, 
those costs which will have to be incurred over again 
on account of the postponement, such as the issuing of 
fresh subpoenas, refreshers to counsel, &c. 

In the course of a trial, sometimes the parties agree 
that the action shall come to an end, and that each 
party shall pay his own costs. This object is accom- 
plished by withdrawing a juror, and the action cannot 
then be brought over again (i). 

A nonsuit is, technically, where the plaintiff does not 
appear at the trial, and the defendant succeeds by his 
default. A nonsuit, however, more usually occurs 
where the plaintiff finds he cannot succeed in his 
action, and voluntarily submits to be nonsuited — 
that is, to let it be considered as if he were not pre- 
sent. He cannot be nonsuited against his wiU. A 
nonsuit under the old practice prior to the Judicature 
Acts had this advantage over a verdict for the defendant 
— viz., that the plaintiff might bring the same action 
over again, so that in many cases a plaintiff would 
submit to be nonsuited in the hope that at the next trial 
he might have some additional evidence, or in other 
way be better prepared (k) ; but it has not now any 

{q) Order xxxvi. r. 88. 



%] 



(A) Ibid. r. 34. 

(i) Arch. Pr. 13th ed. p. 876. 

(jfe) Ibid. pp. 877, 378. 
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such advantage, it being provided that if when a trial is 
called on the defendant appears and the plaintiff does 
not appear, the defendant, if he has no counter-claim, 
shall be entitled to judgment, dismissing the action (/) ; 
but any such judgment may be set aside upon such 
terms as to the Court or a Judge may seem fit upon 
application made within six days after the trial (m). 

The effect, then, of the plaintiff not appearing at Effect of piain- 
the trial while the defendant does, is that a judgment fend^t re^ 
of nonsuit, or a judgment dismissing the action, is en- spectively not 
tered ; but in addition to this, if the defendant has trial^^"*^ * 
any counter-claim, he may prove such claim so far as 
the burden of proof lies on him (n). If the defendant 
does not appear at the trial, while the plaintiff does, 
the plaintiff may prove his claim so far as the burden 
of proof lies on him (o), subject to its being set aside 
in like manner and within the like time as in the case of 
a Judgment on non-appearance of the plaintiff (p). If 
neither party appears at the trial, the cause is struck 
out. The Court or a Judge may, if he thinks it ex- 
pedient in the interest of justice, postpone or adjourn 
a trial for such time or upon such terms (if any) as he 
thinks fit (q), and if the adjournment is rendered 
necessary by any negligence or omission of a solicitor 
engaged, the Court or a Judge may order such solicitor 
to personally pay any costs to all or any of the 
parties (r). 

Judgment — that is, the sentence of the law pro- Judgment, 
nounced by the Court upon the matter appearing from 
the previous proceedings in the action (s) — follows on 

(I) Order xxxyi. r. 32. There is no provision in the new rules, in 
place of the former Order xlt. r. 6, but I presume that Order xxxyi. 
r. 32, is considered sufficient by itself, as it cannot be meant to revive 
the old practice with regard to nonsuits. 

(m) Order xxxvi. r. 33. 

(») Ibid. r. 32. 

(o) Ibid. r. 31. 

tp) Ibid. r. 33, 8upra, 

(q) Ibid. r. 33. 

(r) Order lxv. r. 5. 

{8) See Brown's Law Diet 2nd ed. p. 290. 
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Course to be 
taken when 
party objects 
to judgment 
directed to be 
entered. 



the verdict. Upon the trial of an action the Judge 
may at or after the trial direct that judgment be 
entered for any or either party, or adjourn the case for 
further consideration, or leave any party to move for 
judgment. No judgment can be entered after trial 
without the order of a Court or Judge (t). In all 
ordinary cases the Judge, either at the trial or after 
argument on some subsequent day, directs judgment 
to be entered in accordance with the verdict, and the 
certificate of the Associate or Master to that effect is 
sufl&cient authority to the proper officer to enter judg- 
ment accordingly (u) ; but if he abstains from doing 
so, the judgment of the Court must be obtained by 
motion for judgment (x). If the plaintiff does not so 
set the cause down on motion for judgment, and give 
notice to the other parties within ten days after the 
trial, any defendant may do so (y) ; and no action, 
except by special leave, can be set down on motion 
for judgment after the expiration of one year from the 
time when the party seeking to set down the same first 
became entitled to do so (z). At the hearing of this 
motion the Court decides which of the parties is 
entitled to judgment under the verdict given on the 
facts. 

Where at or after a trial with a jury the Judge has 
directed that any judgment be entered, any party may 
apply to set the same aside and enter any other judg- 
ment on the ground that as entered it is wrong by 
reason that the finding of the jury has not been 
properly entered (a) ; in addition to this, where at or 
after a trial by a Judge, either with or without a jury, 
the Judge has directed that any judgment be entered, 
any party may apply to set the same aside and enter 



(t) Order XXXVI. r. 89. 
(u) Ibid. r. 42. 
{x) Order XL. r. 1. 
iy) Ibid. r. 2. 
(2) Ibid. r. 9. 
(a) Ibid. r. 8. 
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any other judgment, upon the ground that upon the 
finding as entered the judgment so directed is wrong 
(h). The application, in either of such cases, is to the 
Court of Appeal, unless where there has been a trial 
with a jury there is also a motion for a new trial, in 
which case it is to the Divisional Court (c). 

The cases in which a Judge would decline to direct Explanation, 
judgment to be entered at the trial, or in which the 
other party would apply to set aside the judgment, are 
cases in which on the special facts of the case as 
found by the jury there is, or is considered to be, a 
doubt as to which of the parties is in law entitled to 
the judgment. In all ordinary and simple cases there 
is no such doubt, and judgment goes, as a matter of 
course, in accordance with the verdict. 

Clerical mistakes in judgments or orders, or errors Clerical mis- 
arising therein from any accidental slip or omission, ^^ ^^. 
may at any time be corrected by the Court or a orders, &o. 
Judge, on motion or summons without an appeal {d). 

If in any action judgment is given for a person who Protection to 
is an infant, or of unsound mind, not so found by J^^'J^®**"* 
inquisition, the Court or a Judge may at or after the money 
trial order that the whole or any part of the sum '^^°^®'®^- 
awarded shall be paid into Court to the credit of an 
account intituled in the cause or matter ; and any sum 
so paid in is to be subject to such orders as may from 
time to time be made by the Court or a Judge con- 
cerning the same, and may either be invested or paid 
out of Court or transferred to such persons, to be held 
and applied upon and for such trusts and in such 
manner as the Court or a Judge shall direct (e). Any 
money so paid into Court or securities purchased under 
this provision, and the dividends or interest thereon, 

(b) Order xl. r. 4. 

(c) Ibid. r. 5. 

(d) Order zzyiii. r. 11. 

(e) Order zxii. r. 15. 
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Judgment 
after trial of 



issaes. 



Power of Court 
on motion for 
judgment. 



Date of 
judgment. 



Judgment or 
order granted 
upon some 
condition. 



is to be sold, transferred, or paid out to the party 
entitled thereto pursuant to the order of the Court or 
a Judge (/). 

Where issues have been ordered to be tried, or any 
issue of fact to be determined in any manner, the 
course to obtain judgment is for the plaintiff to move 
for same as soon as they have been determined. If he 
does not set down the motion for judgment, and give 
notice thereof to the other parties within ten days 
after his right to do so has arisen, any defendant may 
do so ig). 

Upon any motion for judgment the Court may draw 
all inferences of facts not inconsistent with the finding of 
the jury, or if it appears necessary or advisable may 
direct the motion to stand over for further consideration, 
and direct any issue to be tried or determined and 
accounts and inquiries to be taken and made as it may 
think fit (A). 

Any judgment pronounced by the Court or a Judge 
in Court is dated as of the day on which it is 
pronounced, unless otherwise ordered, and the judgment 
takes effect from that date, but by special leave a 
judgment may be ante-dated or post-dated {i). After 
judgment the successful party, if he is entitled to his 
costs, proceeds to tax them and the amount is filled 
in the judgment (k\ 

Where any person who has obtained any judgment 
or order upon condition does not perform or comply 
with such condition, he is deemed to have waived 
or abandoned such judgment or order so far as 
beneficial to himself, and any other person interested 
therein may, on breach or non-performance of the 
condition, take either such proceedings as the judgment 
or order may in such case warrant, or such proceedings 



(f) Order xxii. r. 16. 

{a) Order xl. r. 7. 

Oi) Ibid. r. 10. 

(i) Order xli. r. 3. 

{k) As to costs generally see post, pp. 143-145. 
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as might have been taken if no such judgment or order 
had been made, unless the Court or a Judge shall 
otherwise direct (l). 

An application not at all unfrequently made after New trials, 
verdict is for a new trial. The following are the chief 
grounds of the application : — (1.) That the Judge has 
misdirected the jury upon some point of law or has 
not taken their verdict upon a point he was asked at 
the trial to leave to them ; (2.) That he has wrongfully 
admitted or rejected certain evidence; (3.) That the 
verdict is against the weight of the evidence ; (4) That 
the damages are excessive ; (5.) That the damages are 
too small (m) ; (6.) The misconduct of the jury, as if 
they cast lots to decide the verdict (n), No new trial 
can, however, be granted on the grounds above num- 
bered (1) and (2), unless in the opinion of the Court 
to which the application is made some substantial 
wrong or miscarriage has been thereby occasioned to 
the trial of the action, and if it appears to the Court 
that such wrong or miscarriage affects part only of the 
matter in controversy, the Court may give a new trial 
as to that part only, without in any way interfering 
with the finding or decision upon any other question (o). 
With regard to the ground given above, numbered 
(3), the Court is, in granting a new trial, in a great 
measure guided by whether the Judge who tried the 
cause is satisfied with the verdict or not (p) ; and 
therefore it follows that though when a trial has taken 
place before a Judge without a jury the Court has full 
power to grant a new trial if it sees fit, yet it will not 
usually do so on this ground. 

To whom 

The application for a new trial is made to a Divi- application for 



(Z) Order xlii. r. 2. 

(m) A very strong case however has to be made out to succeed on either 
of the grounds numbered four and five. 
(n) See Arch. Pr. 13th ed. pp. 1210-1236. 
(o) Order xxxix. r. 6. 
(jp) Arch. Pr. 13th. ed. p. 1215. 

K 2 
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newtriaimade, sional Court, iinless the trial has been by a Judge 
*" " ^ without a jury, when the application is made to the 



applying. 



Court of Appeal (q), and no Judge can sit on the 
hearing of any motion for a new trial in any cause or 
matter tried with a jury before himself (r). Every 
application for a new trial is to be made in future by 
notice of motion and no rule nisi, order to shew cause- 
or formal proceeding other than such notice of motion^ 
is to be made or taken, and the notice must state the 
groimds of the application and whether all or part only 
of the verdict or findings is complained of (s). 



Time for The notice of motion is an eight days' notice and 

»pp y>ng» c. jj^^^ ^ served within the times following — viz. : if the 
trial has taken place in London or Middlesex, within 
eight days after the trial, and if elsewhere within seven 
days after the last day of sittings on the circuits for 
England and Wales during which the trial shall have 
taken place (t). The time of the vacations shall not 
be reckoned in the computation of the time for serving^ 
the notice of motion (u). A new trial may be ordered 
on any question, whatever be the grounds for the new 
trial, without interfering with the finding or decision 
upon any other question (x). No new trial may be 
granted by reason of the ruling of any Judge that the 
stamp upon any document is sufficient or that the 
document does not require a stamp (y). 

Motion for If upon any motion for a new trial, the Court con- 

be^recteTto siders that it has not sufficient materials before it, it 
■tand over, &c. may direct the motion to stand over for further consi- 
deration and direct any issues to be tried if necessary. 



{q) Order xxxix. r. 1. 

(r) Ibid. r. 2. 

{8) Ibid. r. 8. 

(t) Ibid. r. 4. This raems to mean the expiration of the whole of the 
eircnita, and not the particular one. 

{u) Ibid. r. 4. 
• (x) Ibid. r. 7. 

(y) Ibid. r. 8. 



TRIAL AND PROCEEDINGS TO CONCLUSION. 133 

The Court has also power to draw all inferences of fact 
not inconsistent with the finding of the jury (z). 

The judgment being thus complete, if payment of the Steps to 
amount of it is not made, the next thing is to enforce ^entT ^^ *' 
it ; and the Eules of 1883 appear to render it neces- 
.«ary first to serve the judgment (a), it being provided 
that " where any person is by any judgment or order 
directed to pay any money or to deliver up or transfer 
any property real or personal to another, it shall not be 
necessary to make any demand thereof, but the person 
so directed shall be bound to obey such judgment or 
order upon being duly served with the same without 
demand" (6). An ordinary judgment for payment of 
money may then be enforced by any of the modes by 
which it might have been prior to the Judicature 
Acts (c), the chief of which modes are presently 
detailed, and the most usual being execution, which is 
issued by producing to the proper officer the judgment 
or an office copy with a praecipe containing the title of 
the action, &c., and a form of writ of execution, which 
must be indorsed with the name of the solicitor issuing 
it, and if he is agent, then with the two names, and 
also with a direction to the sheriff or other officer or 
person to whom the writ is directed, to levy the amount 
actually due, with interest at 4 per cent, per annum 
from the date of the judgment, or for any higher 



(2) Order xl. r. 10. 

(a) A most extraordinary and inconvenient course if personal service is 
necessary ; bat I assume that service at the address for service is suffi- 
cient for all purposes of ordinary execution. It may indeed be questioned 
whether Order XLii. r. 1, makes service an essential in ordinary judgments 
for payment of money, as Order xlii. r. 28 provides that "nothing in 
this order shall take away or curtail any right heretofore existing to enforce 
or give effect to any judgment or order in any manner or against any 
person or party whatsoever." Certainly service was not necessary before. 
The matter appears to me very doubtful, and is about one of the first 
every-day points that practice will quickly decide. See also Order xli. 
r. 5, requiring a memorandum to be endorsed on judgment or order on 
service, but as it surely cannot be meant that this is to apply to ordinary 
judgments, I have dealt with this as only applying to certain particular 
Judgments, as is no doubt meant. See post, pp. 138, 139. 

(&) Order xlii. r. 1. 

(c) Ibid. r. 3. 
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interest that the parties may have agreed on ; and the 
officer before issuing execution must be satisfied that 
the proper time has elapsed to entitle the party to issue 
it (d). If after the judgment a part of the amount is 
paid, the body of the writ nevertheless pursues the 
judgment strictly, but the indorsement is only to levy 
the actual amount due. A writ of execution may be 
issued on a judgment for payment of money directly it 
is duly entered and has been duly served (e), unless 
the Court or Judge directs it to be postponed, as may 
be the case (/). Execution must be issued within six 
years of the judgment, and before any change in the 
parties has occurred by death or otherwise, imless 
leave is obtained from the Court or a Judge to issue 
execution afterwards (g). The writ of execution 
remains in force for one year, but may be renewed 
for one year from the date of renewal, and so on from 
time to time, by the writ itself, or a notice of renewal 
to the sheriff, being marked with the seal of the Court, 
bearing the date of the renewal, which is sufficient 
evidence of the renewal {h). 

Enfordngjudg- A person not a party to an action may enforce any 
noTa ^TtjXo judgment or order made therein in his favour in the 
action. same way as if he were a party (i). 

WritB of The chief writs of execution that may be issued in 

execation ordinary cases are writs of fieri /ados, capias ad satis- 
faciendum, and eleffit. 

Fieri facias. A writ of Jieri facias (shortly called a writ of fi, fa.), 
is a writ directed to the sheriff commanding him that of 
the goods and chattels of the debtor he do cause to be 
made the sum indorsed on the writ, together with 
interest at 4 per cent. (J). The sheriff executes this 

(d) Order xlii. rr. 11-16. 

(e) Ibid. r. 1. 
(/) Ibid. r. 17. 

ig) Ibid. rr. 22, 23. 
(%) Ibid. rr. 20, 21. 

(f) Ibid. r. 26. 

(;') firown's Law Diet. 2nd ed. tit. **¥i. fa.,'' p. 229. 
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writ by taking possession of the party's goods and 
chattels, and selling the same. 

A writ of capias ad satis/acieTidum (shortly called a Ca. sa. 
writ of ca. sa.) is a writ of execution commanding the 
sheriff to seize the body of the debtor and keep it to 
satisfy the amount due (k). This writ cannot however 
now often issue, in consequence of the Debtors Act, 
1869 (l). Any order of commitment under that Act 
bears date on the day on which it is made, and con- 
tinues in force for one year only, but may be renewed 
in the same manner as has been stated with regard to 
writs of execution (m). 

A writ of elegit (n) is a writ of execution to the sheiiS Elegit 
commanding him to appraise the goods of the debtor, 
instead of selling them, and to deliver them to the 
judgment creditor in satisfaction, or part satisfaction, 
of the judgment debt according to their appraised value. 
If this is not sufficient to satisfy the judgment debt, then 
the lands themselves may be taken possession of, and the 
judgment creditor holds them until out of the profits his 
debt is satisfied (o), or after registering his execution he 
may apply summarily for a sale of his debtor's interest 
in the lands (p). When the judgment debtor is satisfied Mode in which 
out of the rents, there are various ways in which he ^^btor^an 
can recover back his lands, but the most proper and recover back 
advisable mode of proceeding is to apply to the Division judgment^ ^° 
out of which the elegit issued to refer it to one of the satisfied. 
Masters to ascertain the amount of the rents and profits 
received, and to order that if it appear that the 



(k) Biowd'b Law Diet. 2nd ed. tit. " Capias ad Satisfaciendum," p. 76. 

{l) 32 & «33 Vict. c. 62. See Indermaar's Principles of Com. Law 
3rd ed. pp. 336, 337. 

(m) Order xlii. r. 25. 

(n) It may be noticed that this writ of elegit has practically superseded 
a former process by writ of Levari fticiae, which commanded the sheriff 
to seize the judgment debtor^s lands and chattels, and not deliver them 
to the judgment creditor, but collect thereout sufficient for him (see Arch. 
Pr. 13th ed. pp. 601, 602.) 

(o) Brown's Law Diet. 2nd ed. tit. "Elegit," p. 198; Arch. Pr. 
13th ed. pp. 588-601. 

\jf) 27 & 28 Vict. c. 112, 8. 4. 
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debt is satisfied, possession shall be delivered to the 
Equitable debtor (q). If a debtor has only an equity of redemp- 
execuuon. ^j^^^ ^ lojid, and not the legal estate, the proper course 
is to proceed to equitable execution, which is done by 
taking out a summons for the appointment of a re- 
ceiver (r). 

Dwcovery in The Court or a Judge has power to grant discovery 
as an assistance towards execution by ordering that 
the debtor, or in the case of a corporation any ofl&cer 
thereof, be orally examined as to his property and debts, 
and for the production of any books or documents (s). 

ObtaiDing The result of any writ of execution is officially 

s e a return, gjy^^ j^y ^.j^^ sheriffs' return thereto, to obtain which no 

order is now necessary, but a notice is served at the 
office of the sheriff, calling upon him to return the 
writ within a given time (t). 

In many cases the debtor may not have any goods or 
lands on which execution can be levied, but there are two 
other modes of enforcing the judgment, which, though 
equally applicable in all cases, may be specially useful 
then — viz., a garnishee order, and a charging order. 

Garnishee A garnishee order is an order obtained by a judg- 

ment creditor (u) against some third party who owes 
money to the judgment debtor, commanding him to 
pay such money to the judgment creditor, in satisfac- 
tion, or part satisfaction, of his debt. It is obtained on 
an ex parte application of the judgment creditor, sup- 
ported by the affidavit of himself or his solicitor, that 
judgment has been recovered, and to what amount, and 
is still unsatisfied, and that some third person within 
the jurisdiction is indebted to the judgment debtor ; 

(q) Arch. Pr. 13th ed. p. 601. 

(r) Jud. Act, 1873, s. 25 (8) ; Smith v. Cowell, 6 Q. B. D. 75 ; 60 
L. J. Q. B. 88 ; Salt v. Cooper, 16 Ch. D. 544; 50 L. J. Ch. 529. 

(s) Order xlii. r. 32. 

(t) Order Lii. r. 11. This by analogy to the former practice is a four 
days' notice. 

{u) This term includes any person to whom money is to be paid under 
an order (Order xlv. r. 1). Formerly it was otherwise {OreTnetti v. Crom, 
48 L. J. CQ. B)337). 



order. 
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and upon this the Court or a Judge may order such 
debt to be attached, and also order the third person, 
who is called the garnishee, to appear and shew cause 
why he should not pay the judgment creditor the debt 
due from him to the judgment debtor, or so much 
thereof as may be sufficient to satisfy the judgment 
debt (v). Service of this order binds the debt in the 
garnishee's hand from that time, and if he does not 
pay the amount claimed into Court, or dispute the 
debt, or appear on the summons, execution may be 
issued against him for the amount (x), and payment by 
him is a valid discharge to him as against the debtor 
(y) ; if, however, the garnishee disputes his liability, 
an issue may be directed to try the question, or it may 
be ordered to be tried in any way in which an action 
may be tried or determined (z). If a judgment creditor 
does not actually know any one who owes money to 
the judgment debtor, but has reason to suspect that 
some such debt may be owing, he may obtain an order, 
in the first instance, for the oral examination of the 
judgment debtor as to whether any and what debts are 
owing to him, and for tlie production of any books or 
documents (a). The costs of garnishee proceedings are 
in the discretion of the Court or a Judge (b). 

Whenever in garnishee proceedings the garnishee Conflicting 
suggests that the debt sought to be attached belongs to ^^*^™*J** 

oo o o garnishee pro- 

some third person, or that some third person has a lien ceedings. 
on it, the Court or a Judge may order such third person 
to appear and state the nature and particulars of his 
claim, and may direct an issue to try the right thereto (c). 

A garnishee order cannot be obtained to attach the Wages Attacb- 
wages owing to any servant (d). Act'*l87o"^°'' 

(v) Order xlv. r. 1. (x) Ihid. rr. 2, 3. 

ly) Ibid. r. 7. (s) Ibid. r. 4. 

(a) Ibid. r. I. 
(6) Ibid. r. 9. 

(c) Ibid. rr. 5, 6. 

(d) 33 & 34 Vict. c. 30. As to what are " wages'' and who is a 
^'servant " within the meaning of this Act, see Gordon y. Jennings, L, K. 
5 Q. B. D. 45 ; 61 L. J. Q. B. 417. 
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Cbargiog A charging order is an order charging the amoimt 

of any judgment npon stock of the judgment debtor. 
When any judgment debtor has any Crovemment 
stocks or funds, or any stocks or shares in his own 
right, any judgment creditor may apply for an order 
for the same to stand charged with the judgment debt^ 
and any such order entitles the judgment creditor to 
all such remedies as he would have been entitled to if 
such charge had been made in his favour by the judg- 
ment debtor, except that no proceeding can be taken to 
have the benefit of such chaige until after the expira- 
tion of six calendar months from the date of the order. 
Any such order is, in the first instance, ex parte only, and 
may be varied or discharged on due cause shewn (e). 

Modes of eu- A judgment for the payment of money into Court 

forcing varioas t_ r j i_ -^ i- - j.« 

judgments. ^^7 ^ enforced by writ of sequestration, or m cases m 
which attachment is authorized by law, by attachment 
(/). A judgment for recovery or delivery of possession 
of land may be enforced by writ of possession (g), A 
judgment for the recovery of any property other than 
land or money may be enforced (a) by writ for de- 
livery of the property ; (b) by writ of attachment ; (c) 
by writ of sequestration (h). A judgment requiring any 
person to do any act, other tlian the payment of money,, 
or to abstain from doing anything may be enforced by 
writ of attachment or by committal (i). 

Memorandum "With regard to any judgment or order requiring a 

S^ MrSd^"*'^ person to do an act thereby ordered, the time after 

judgments. Service within which it is to be done must be stated 

therein, and upon the copy judgment served there must 

be indorsed a memorandum as follows, viz. : If you the 

(e) 1 & 2 Vict. c. 110, ss. 14, 15, and Order xlyi. r. 1. 

(/) Order xlii. r. 4. 

ig) Ibid. r. 5. 

{h) Ibid. r. 6. 

(t) Ibid. r. 7. Where a mandamus is granted by any judgment or 
order, no writ of mandamus is now issued, but the judgment or order haa 
the same effect as a writ of mandamus formerly had (Order liii. r. 4). 
As to the granting of a prerogative writ of mandamus see Order liii. 
rr. 5, 15. 
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within named A. B. neglect to obey this judgment (or 
order) by the time therein limited, you will be liable to 
process of execution for the purpose of compelling you 
to obey the same judgment (or order) (j). A party 
who has obtained judgment or an order other than for 
payment of money or costs, or for the recovery of land, 
may issue execution in fourteen days, unless the Court 
or a Judge shall order execution to issue at an earlier 
or later date (k). 

A writ for delivery is a writ commanding the de- Writ for 
livery up of certain property, and can be enforced by 
the sheriff distraining on the lands and goods of the 
person till the same is delivered (l). 

A writ of attachment is a writ directed to the sheriff Writ of at- 
(m) commanding him to attach or imprison a certain *^*^™«^** 
person on account of his contempt of Court. No writ 
of attachment can be issued without the leave of the 
Court or a Judge, to be applied for on notice to the 
party against whom the attachment is to be issued (n), 

A writ of sequestration is a writ issued for the Writ of se- 
purpose of levying on a person's property on account of ^"®8*™*^<'°' 
his disobedience to the judgment or order of the 
court (o). No sequestration to enforce payment of 
costs only can now be issued without leave of the Court 
or a Judge (p), 

A writ of possession is a writ issued to the sheriff Writ of pes- 

J* J.* 1* i A. j_i i • * !• J- • 8GS810IL 

directing him to put the party in possession of certam 
lands (q). Upon any judgment or order for the re- 

(j) Order xli. r. 6. 

(k) Order XLii. r. 19. I think that generaUy the proriflions in the 
new Boles as to entry of and enforcement of jadgments are very oon- 
fuied and must be amended. 

(I) Order xlviii. ; Arch. Pr. 13th ed. pp. 618-620. 

(m) An attachment against a sheriff is directed to the coroner, and an 
attachment against a coroner is directed to elisors. 

(n) Order xliy. ; Arch. Fr. 13th ed. pp. 1387-1395. See also as to 
Attachment, post, p. 201. 

(o) See Order xlii. rr. 4, 31, and Order xuii. r. 6 ; Arch. Pi. 13th ed. 
pp. 621-623. 

(p) Order xliii. r. 7. 

Iq) See Order xltii. rr. 1,2. 
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covery of any land and costs there may be either one 
writ or separate writs of execution for the recovery of 
possession, and for the costs at the election of the 
successful party (r). 

Writs of;?. /a. Where a defendant against whom a ludgment has 

de bonis ecde^ ji i.r xvlu 

nattuHs ajid been recovered is a clergyman, there are two writs of 
^^'f*'^'^*^ execution that may be issued with regard to his benefice ; 
viz., a writ of fieri facias de bonis ecclesiasticis, and a 
writ of sequestrari facias. These writs are very similar 
in their nature, being both directed to the bishop of the 
diocese, and having for their object the raising of the 
amount of the judgment debt out of the property of the 
benefice (5). They are both in aid either of a fi. fa. 
or elegit, and cannot be issued until after the return 
of one of such writs that the party has no goods or no 
lay fee within the sherifif's bailiwick (t). 

Execution The student will remember that actions may be 

Si*fi^ brought against a partnership firm in its partnership 
name without enumerating the particular persons con- 
stituting the partnership {u). As a, doubt might natu- 
rally arise in some cases as to whether a certain person 
is or is not a member of the firm in question, and 
accordingly whether or not execution may be issued 
against him, it is specially provided that execution may 
be issued (1) against any of the direct partnership 
property, or (2) against any person who has admitted 
by his appearance in his own name or on the pleadings 
that he is, or who has been adjudged to be, a partner, 
or (3) against any person who has been served as a 
partner with the writ and has failed to appear ; and in 
addition to this, (4) that if the judgment creditor claims 
to be entitled to issue execution against any other person 
as being a member of the firm, he may apply to the 
Court or a Judge for leave to do so, and the Court or a 

(r) Order xlvii. r. 3. 

(8) Arch. Pr. 13th ed. pp. 1062-1064. 

{t) Order xliii. rr. 3, 4, 5. 

(u) Ante, pp. 49, 50. 
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Judge may give such leave if the liabiKty is not dis- 
puted, or if disputed may order that the liability of such 
person be tried and detennined in any manner in which 
any issue or question in an action may be tried and 
determined (re). 

No writ of execution can be issued without the pro- Production of 
duction to the officer by whom the same should be issued i^s*^ng ext^ 
of the judgment upon which the writ of execution is to oution. 
issue, or an office copy thereof shewing the date of entry. 
And the officer must be satisfied that the proper time 
has elapsed to entitle the judgment creditor to execu- 
tion {y). 

Any order of the Court or a Judge may be enforced Enforcing an 
against all parties bound thereby in the same manner °' ^^' 
as a judgment to the same effect (z). 

One special kind of judgment should be here men- Judgment 
tioned, though not very often occurring. If an action ^^^ ^^^ 
is brought against an executor or administrator and he 
in his defence states that he has fully administered all 
assets come to his hands — that is, exhausted all assets 
—or all except some small amount (called formerly 
pleas of pleTie administravit and plene administravit 
prcd&r respectively), if the plaintiff cannot disprove 
this defence he may sign a judgment against any assets 
which may at any time afterwards come to the defen- 
dant's hand. This is called a judgment quando 
acciderint [a). 

Under the old practice prior to the Judicature Acts, How execution 
on such a judgment, when assets afterwards came to aucha judg-^^ 
the hands of the executor or administrator, the plain- ment. 
tifif must, to have taken advantage of them, have first 



(x) Order XLn. r. 10. 

(y) Ibid. r. 11. 

(z) Ibid. r. 24. 

(a) See Brown's Law Diet. 2nd ed. p. 435, tit. « Quando acciderint.'' 
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sued out a writ of sdre facias (b) against such executor 
or administrator before he could have execution (c). 
This, however, is not now the proper course, it being 
provided that where a judgment is to the eflFect that 
any party is entitled to any relief subject to or upon 
the fulfilment of any condition or contingency, the 
party so entitled may, upon the fulfilment of the con- 
dition or contingency, and demand made upon the 
party against whom he is entitled to relief, apply to 
the Court or a Judge for leave to issue execution 
against such party. And the Court or Judge may, if 
satisfied that the right to relief has arisen according to 
the terms of the judgment, order that execution issue 
accordingly, or may direct that any issue or question 
necessary for the determination of the rights of the 
parties be tried in any of the ways in which questions 
arising in an , action may be tried {d). The proper 
course, therefore, for a creditor to take who has 
obtained such judgment, and who has ascertained that 
assets have come to the executor^s or administrator's 
hands, is to serve a demand for payment, and then 
apply by summons for leave to issue execution, sup- 
porting his application by affidavit shewing that such 
assets have come to the executor's hands and that such 
demand has been made. 

^iT^^OTt^of Where judgment has been recovered in an inferior 

inferior Court Couit of Eccord and there is no property of the 

exeoition^^ ^^ defendant within its jurisdiction, the judgment can by 

order of a Judge be removed into the High Court 

(irrespective of the amount of the judgment) and 

execution issued thereon in the ordinary way (e). 



(b) A scire facias is a jadicial writ founded upon some record, and 
requiring the person against whom it is brought to show cause why the 
person bringing it should not have advantage of such record, or (as in the 
case of a scire facias to repeal letters patent) why the record should not be 
annulled and vacated (Arch. Pr. 13th ed. p. 934). 

(c) Arch. Pr. 13th ed. p. 933. 

(d) Order xlh. r. 9. 

(e) Arch. Pr. pp. 1415, 1416. As to removal in other cases, see 19 & 
20 Vict. c. 108, 8. 38, and Arch. Pr. pp. 1411, 1418. 
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The judgment being enforced, the whole object of Costs gene- 
the action is accomplished and it is at an end. This ^ ^' 
Chapter would, however, be incomplete without a short 
consideration of the subject of the costs that a plain- 
tifif or a defendant is entitled to and is able to include 
in his judgment and to enforce against the other 
party (/). 

The subject of costs at Common Law was, prior to 
the Judicature Acts, one of great intricacy and difficulty, 
and though it cannot even now be said to be perfectly 
plain and clear, yet it is much simpler than formerly ; 
there appears to be no good object to be accomplished 
in a work like the present by going fully into the 
former position, for such a course would, in the author's 
opinion, tend only to confuse the student. 

Costs are in the discretion of the Court C/), but this Provision of 

. . J J. J • J. 2. J. Order lxv. 

provision does not deprive a trustee, mortgagee, or 
other person of any right to costs out of a particular 
estate or fund to which he would be entitled according 
to the former rules of Equity, provided that he has not 
unreasonably instituted, or carried on, or resisted any 
proceedings, and provided also that where any action or 
issue is tried by a jury the costs shall follow the event, 
unless upon application made at the trial for good 
cause shewn the Judge before whom such action or 
issue is tried, or the Court, shall otherwise order (g). 

It has, however, been provided by the County Courts County Courts 
Act, 1867 (A), as amended by 45 & 46 Vict. c. 57, ^'^^*» ^^^^ 
sect. 4, that if in any action in one of the Superior Courts 
the plaintiff shall recover a sum less than £20 on 
contract or less than £10 on tort he shall not be 
entitled to any costs unless the Judge certifies that 
there was sufficient reason for bringing such action in 
the Superior Court, or unless the Court or a Judge at 
Chambers shall by rule or order allow such costs. 

(/) See also as to costs, ante, pp. 27, 28 ; and post^ pp. 202-205. 

(g) Order lxv. r. 1. 

(h) 30 & 31 Vict. c. 142, s. 5. 
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Special pro- By the Judicature Act, 1873 (i), it is enacted that 

of action not the provision of the County Courts Act, 1867, shall 
exceedkig £50 apply to all actions commenced or pending in the High 
Court of Justice in which any relief is sought which 
can be given in a County Court. It is also now 
provided by the Eules of 1883 that in actions founded 
on contract in which the plaintifif recovers by judgment^ 
or otherwise a sum (exclusive of costs) not exceeding 
£50, he shall be entitled to no more costs than he 
would have been entitled to had he brought his action 
in a County Court, unless the Court or a Judge other- 
wise orders (k). 

Therefore, since the Judicature Acts, where the 
action or issue is tried by a jury (except it is a case 
within sect. 5 of the County Courts Act, 1867, above 
mentioned, in which the relief could have been given 
in a County Court), the party succeeding recovers his 
costs from his opponent (which in the one case above- 
mentioned will only be County Court costs) unless the 
Judge at the trial, or the Court, otherwise order, and 
this is so whatever he may recover, even though it be 
but a farthing, for though under certain statutes for- 
merly this would not have been so, yet those statutes 
are now impliedly repealed by the Judicature Acts (I). 

Statement of The general position as to costs may now be shortly 
position now. g^g^^^j ^ ]^q^ ^^q^ whoever succeeds in the action will 

get his costs, except that in the case of the plaintifif 
being the successful party, if the amount is less 
than £20 on contract or £10 on tort, and he might 
have brought his action in the County Court, he cannot 
get costs without a certificate as above-mentioned, and 
if the case is one of contract and not exceeding £50 
is recovered the costs allowed will only be County 
Court costs. A special order altering this general 

(i) 36 & 37 Vict. c. 66, s. 67. 
{k) Order lxv. r. 12. 

(0 Chmett V. Bradley, L. R. 3 H. L. 944 ; 48 L. J. Q. B. (H. L.) 186 ; 
Arch. Pr. 13th ed. p. 420. 
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rule as to costs may however be made. In consequence 
of the provisions of the County Courts Act, 1867, it 
follows that actions in which the amount sought or 
expected to be recovered does not exceed the sums 
therein mentioned, should sdways be commenced in a 
County Court, except indeed where the County Court 
has no jurisdiction, which cases are breach of promise 
of marriage, Hbel, slander, maUcious prosecution, and 
seduction. Except in these cases the County Courts 
have jurisdiction up to £50, also in actions to recover 
any lands or try any title thereto where neither the 
value of the property nor the rent exceeds £20, and 
also to recover small tenements from tenants at suffer- 
ance when the annual rent or value does not exceed 
^650 (m). 

Where in cases coining within the County Courts CostBon set-offs 
Act, 1867, by reason of a set-oflf the plaintiff recovers ^^"'*®" 
only a balance which is less than the sum mentioned in 
the Act, he does not get his costs without a certificate. 
If, however, the defendant's claim is a counter-claim 
as distinguished from a set-off, then^ it is different, — 
the plaintiff will get his full costs, and the defendant 
any costs in respect of the counter-claim (w). 

Where issues of fact and law are raised upon a claim 
and counter-claim, the costs of the several issues respec- 
tively both of law and fact follow the event unless 
otherwise ordered (o) ; but in such cases the plaintiff, if 
he succeeds on his claim, gets the general costs of the 
cause, although on the finding on the counter-claim the 
balance may be in favour of the defendant (p). Where 
the defendant actually recovers on his counter-claim 



(m) See 9 & 10 Vict. o. 95 ; 13 & 14 Viot. o. 61 ; 80 & 31 Vict. c. 142. 
As to their jurisdiction in matters coming within the Chancery Division 
see post, p. 205. 

(n) JStookeY. Taylor, 5 Q. B. D. 569 ; 29 W. R. 49 ; Bains y. BronUey. 
29 W. R. 245. 

(o) Order lxv. r. 2. 

(p) Badru t. Bromley, 6 Q. B. D. 691 ; 50 L. J. Q. B. 465. 
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a balance against the plaintiff^ though the amount 
is less than £20 on contract or £10 on tort, the 
County Courts Act does not apply, and he gets his 
costs (q). 

Where in an action there is a counter-claim, and 
both claim and counter-claim are dismissed with costs, 
the defendant has only to pay the sum by which the 
costs have been increjused by the counter-claim (r). 

DepriTing Wherethe verdict of the juryis inthe plaintiffs favour, 

party of coats. ^^^ if not otherwise ordered he would get his costs, the 
Judge at the trial, or the Court, will in general make an 
order under the latter part of Order Lxv. Eule 1 (s), de- 
priving the plaintiff of his costs where the action is a frivo- 
lous one or there was no necessity for bringing it ; and in 
exercising this discretion the Judge is not confined to the 
consideration of the conduct of the party in the course 
of the litigation, but may consider his conduct previous 
to and conducing to the action {t). And a plaintiff 
successful at the trial may not only be deprived of his 
costs, but he may be ordered to pay the defendant's 
costs (u). So if a defendant obtains a verdict, an order 
may in some cases be made depriving him of his costs (x) ; 
but it is not within the discretion of the Court to make 
a defendant pay the whole costs of the action if the 
plaintiff had no right to sue (y). Any such order as to 
costs only, is not subject to any appeal except by leave 
of the Court or Judge making such order (z). 

Taxation. The costs given against an opponent are taxed by 

one of the Masters. A copy of the biU of costs is 

(q) Blake v. Appleya/rd, 3 Ex. D. 196 ; 49 L. J. Ex. 407. 

(r) Saner v. Btlton, 11 Ch. D. 416 ; Mason t. Brentini^ 15 Ch. D. 
287 ; 29 W. R. 126. 

(«) Ante, p. 143. The application to the Jadge or the Court is an 
alternative and not on appellate jarisdiction (Maraden v. Lane, and 
York By. Co., 7 Q. B. D. 641 ; 50 L. J. Q. B. 318). 

(t) Harnett v. Vise, 5 Ex. D. 307 ; 29 W. R. 7. 

(u) Harris v. Petherick, L. R. 4 Q. B. D. 611 ; 48 L. J. Q. B. 521. 

(V) Order lxv. r. 1 ; Arch. Pr. 13th ed. pp. 420, 421. 

(y) Dicks v. Yates, 18 Ch. D. 76 ; 60 L. J. Ch. 809. 

(z) Jnd. Act. 1873, s. 49. 
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delivered to the opponent's solicitor, together withatleast 
one day's notice of an appointment to tax same, and, if 
required, an afl&davit of increase must be made (a). 
This affidavit of increase is an affidavit made by the 
solicitor or his managing clerk (who must depose that 
he has had the management of the action), verifying 
the payments to counsel, to witnesses, length of brief, 
&c. Notice of taxing costs is not necessary where the 
defendant has not appeared (&). The costs having been 
taxed, the amount thereof is filled in the judgment by 
the Master (c). 

There are two scales of costs allowed — the " Higher" Higher and 
and the " Lower" — and the latter is now in all cases ^f costs, 
the scale to be observed in taxing costs in all actions 
unless otherwise ordered (d), but full power is given to 
the Court or a Judge to order taxation on the higher 
scale, either of the whole costs of the cause or of any 
particular application where, by reason of special 
grounds arising out of the nature and importance or 
difficulty or urgency of the case it appears right to do 
so (e) ; and where a solicitor's bill is being taxed not 
under an order for tai^ation and payment against an 
opposite party, or out of a fund or estate, but for the 
purpose of ascertaining the amount due to him from 
his client, the Taxing Master, though he is primarily to 
tax on the lower scale, has a discretion to make any 
allowances on the higher (/). 

With regard, however, to causes and matters pending Costsin matters 
on the 24th October, 1883 (the date of the coming into 24th OctJ°883. 
force of the new rules of 1883), parties are to be still en- 
titled to the higher scale of costs, as it stood under the 
prior practice, in cases in which under such practice 

(a) Order lxv. r. 16. 
(6) Ibid. r. 17. 

(c) See generally as to allowances on taxation Order lxy. r. 27, some of 
the pruvisions of which have been already referred to (ante, pp. 27, 28). 

(d) Order lxv. r. 8. 

(e) Ibid. r. 9. 
(/) Ibid. r. 10. 
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they were entitled to the same (a) ; that is, in all cases in 
which the principal and prima^ ™Uef is an injunction, 
and in Chancery matters where the whole matter or 
estate involved exceeded in value £1,000. 

Difoenoe The costs that are obtained against an opponent in 

Bod^^^d ^^ action are called party and party costs, and those 
floiieitorand that a solicitor charges against his own client are 
called solicitor and client costs. The difference is 
that party and party costs comprise only things actu- 
ally necessary in the action ; but solicitor and client 
costs include not only this, but in addition anything 
advisable under the circumstances — eg,, conferences 
with counsel, &c. From this it follows that items may 
be disallowed in a solicitor's bill taxed as between 
party and party, which he may be entitled to charge 
against his client as being proper solicitor and client 
costs. 

• 

Deliveiyof A solicitor before he can sue a client for his bill 

fiolicitor*! bill, « , ,, ,,. j*j.*j -iU 

aud taxation o' costs, must have delivered it signed, or with a 
by client letter signed, a month previously (A), unless he can 
shew that there is probable cause to believe that his 
client is about to quit England, or to become a bank- 
rupt, or a liquidating or compounding debtor, or to 
take any other steps or do any other act which in the 
opinion of the Judge would tend to defeat or delay 
such solicitor in obtaining payment, when leave may 
be given him to sue notwithstanding the month has 
not expired (i). Every client has a right to have his 
solicitor's costs taxed ; within a month of the delivery 
of the bill he may obtain an order for taxation as of 
course ; after a month, he may still obtain this order 
on application ex parte by summons; but after the 
expiration of twelve months, or after payment, he can 
only obtain an order to tax on shewing special circum- 



[g) Order lxt. r. 8. 
[A) 6 & 7 Vict. c. 73. 
(i) 38 k 39 Vict, c 79 
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stances — e,g.y gross overcharge, or that the bill was paid 
under protest. If on taxation less than one-sixth is 
taxed ofif, the client has to pay the costs of the taxa- 
tion ; but if one-sixth is taxed off, then the solicitor 
has to pay such costs (A). 

If in any case it appears to the Court or a Judge Diaallowanoe 
that costs have been incurred improperly or without any ^gts^n c^ain 
reasonable cause, or that by reason of any undue cases, &c. 
delay in proceeding under any judgment or order, or of 
any misconduct or default of the solicitor, any costs 
properly incurred have nevertheless proved fruitless to 
the person incurring the same, the Court or Judge may 
call on the solicitor of the person by whom such costs 
have been so incurred to shew cause why such costs 
should not be disallowed as between the solicitor and 
his client, and also (if the circumstances of the case 
shall require), why the solicitor should not repay to 
his client any costs which the client may have been 
ordered to pay to any other person, and thereupon may 
make such order as the justice of the case may 
require (Z). 

(A;) 6 & 7 Vict. c. 73, s. 37. See further as to solicitors' costs, 33 & 34 
Vict. c. 28, and 44 & 45 Vict. c. 44, and general order thereunder of 1882. 
See also hereon Arch. Fr. 13th ed. pp. 120-133. 

(Q Order lxy. r. 11. See farther, as to Taxation of Costs, post, pp. 203- 
205. 
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CHAPTEE VI 



ARBITRATION. 



The subject of arbitration may occur either in the 
Queen's Bench or the Chancery Division, but, as more 
frequently occurring in the former, it would appear 
most convenient to deal with the subject in this place, 
at the end of the ordinary proceedings in an action. 

Arbitration may be defined as the settling of disputes 
otherwise than in the ordinary way, by some person 
or persons specially chosen by the parties or by the 
Court. 

It may occur in two ways (1) Compulsorily ; (2) By 
Consent. 

1. Compnlsory Firstly, As to Compulsory Arbitration. 

arbitratioiL 

Provision of This takes place under the provisions of the Common 

185^'. ^' ^'*' I^w Procedure Act, 1854 (m), which enacts that, " If 
it be made to appear at any time after the issuing of 
the writ to the satisfaction of the Court or a Judge, upon 
the application of either party, that the matter in 
dispute consists wholly or in part of matters of mere 
account which cannot conveniently be tried in the 
ordinary way, it shall be lawful for such Court or 
Judge, upon such application, if they or he shall think 
fit, to decide such matter in a summary manner, or to 
order that such matter, either wholly or in part, be 
referred to an arbitrator appointed by the parties, or to 

(m) 17 & 18 Vict. c. 125. Order zxxti. r. 10 provides that Dothing 
in that order shall affect any proceedings under any of the provisions of 
the Common Law Procedure Acts relating to Arbitration. 
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an officer of the Court, or, in country causes, to the Judge 
of any County Court, upon such terms as to costs and 
otherwise as such Court or Judge shall think reasonable ; 
and the decision or order of such Court or Judge, or 
the award or certificate of such referee, shall be 
enforced by the same process as the finding of a jury 
upon the matter referred" (n). This is an enactment 
of importance, and not only may an order be made 
under it on the application of either party by summons, 
but a Judge at nisi pHus may also make an order 
under it (o). 

If under such a compulsory reference a question of Special case on 
law arises, provision is made for a special case to te^**J°**'**^^'^» 
stated, and if any question arises on it which ought to 
be tried by a jury, an issue or issues may be directed 
to be tried {p). 

The provisions of the Judicature Acts before detailed Arbitration 
as to referees {q) must not be confused with the^^^^^^^™ 
foregoing enactment. The Judicature Acts have not referee, 
taken away the power above given to refer to arbitra- 
tion, and in such an arbitration an arbitrator cannot 
be required to report, but his decision is final, and net 
liable to be reviewed by the Court, except on the 
grounds on which an award might have been reviewed 
prior to the Judicature Act, 1873 (r). 

The order for reference being made, the arbitrator Time for 
must make his award within three months after his °^^i"g*^*'^<*- 
appointment and entering on the reference, or his 
being caUed upon to act by a notice in writing, unless 
the order of reference contains a dififerent limit of time. 
The time may, however, be enlarged by consent of the 



in) 17 & 18 Vict. c. 126, s. 3. 
\o) Arch. Pr. 13th ed. p. 1379. 
fp) 17 & 18 Vict. c. 125 8. 4. See also sect. 5. 
\a) Ante, pp. 30, 31. 

(r) Cruikihank y. The FloaHng Swimming JkUh Oo.^ L. B. 1 G. P. D. 
260; 45L. J. C. P. 684. 



152 ARBITIULTION. 

parties in writing. The award need not be stamped, 
but it must be signed by the arbitrator (s). 

Setting aside All applications to set aside any award made on a 
* ' compulsory reference must be made within the first 

seven days of the term next following the publica- 
tion (t). The power of the Court to set aside awards 
on compulsory references is the same as on references 
by consent (u) ; and in addition it is provided that any 
party to such reference may appeal from the arbitrator's 
award upon any question of law, and the Court has 
power to set aside the award on any ground on which the 
Court might set aside the verdict of a jury. Any such 
appeal is to a Divisional Court, and such Court has power 
to set aside the award, or to remit all or any of the matters 
in dispute to the arbitrator, or to make such other order 
with respect to the award as may be just (x), 

Bnfordng Any award made on a compulsory reference is 

enforced in the same way as the finding of a jury 
upon the matters referred, and by the authority of a 
Judge, on such terms as to him may seem reasonable, 
at any time after seven days from the time of publica- 
tion, notwithstanding that the time for moving to set it 
aside has not elapsed (y). 

2. Arbitration Secondly. As to Arbitration by Consent {z). 

by consent. 

Irrespective of the compulsory order of reference 

before referred to, the parties to em action may always 

agree to an order of reference, and in addition, if no 

action is pending, any matters in dispute may usually 

Submission "be referred by agreement in writing. The Court has 

UUSb be UEQe .•■.•« •» 'ii ^ • • » 

a rule of court. ^0 jurisdiction over the matter until the submission is 
made a rule of Court, but any such submission may 

(«) 17 k 18 Vict. c. 125, s. 16. 

[t) Sect. 9. 

u) Arch. Pr. ISth ed. p. 1S81. As to which see post, pp. 155, 156. 

x) Order lix. r. 8. 

yj 17 & 18 Vict. c. 125, ss. 3. 10. 

See fully as to this subject, Arch. Pr. Idth ed. pp. 1306-1377. 
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be made a rule of Court upon the application of any 
party thereto, unless there is any provision in it to the 
contrary (a). 

An arbitrator may be named in the submission, but Appointment 
where this is not so, if the submission provide that u^mpk^&c 
the reference is to be to a single arbitrator, and all when not 
the parties cannot agree in his appointment, or if any XlL^. 
appointed arbitrator die or cannot act, or if where the 
parties or two arbitrators are at Ubertj to appoint 
an umpire or third arbitrator they do not appoint 
him, or if he being appointed refuse to act, die, or 
become incapable of acting, and the parties or arbitra- 
tors do not appoint a new one, then and in every Such 
case, in the absence of anything to the contrary in the 
submission, any party may serve the remaining parties 
or the arbitrators, as the case may be, with a written 
notice to appoint an arbitrator, umpire, or third arbi- 
trator respectively; and if within seven clear days 
after such notice shall have been served, no arbitrator, 
umpire, or third arbitrator be appointed, it is lawful for 
a Judge, upon summons to be taken out by the party 
having served such notice as aforesaid, to appoint 
an arbitrator, umpire, or third arbitrator as the case 
may be, who shall have the like power to act in the 
reference and make an award as if he had been 
appointed by consent of all parties (&). 

"When the reference is to two arbitrators, oneFailnreto 
appointed by each party, it is lawful for either party, arbHrator &c. 
in the event of the death, refusal to act, or incapacity 
of any arbitrator appointed by him, to appoint a new 
arbitrator, unless the submission provides to the con- 
trary ; and if one .party fails to appoint an arbitrator, 
either originally or by way of substitution as aforesaid, 

(a) 17 & 18 Vict. c. 125, s. 17. But although this is so, the submission 
should contain an agreement that it should be made a rule of Court, as 
otherwise it may be revoked, even although it may have been made a rule 
of Court. In re Jtousey L. £. 6 C P. 212. 

(6) 17 & 18 Vict. c. 125, s. 12. 
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for seven clear days after the other party shall have 
appointed an arbitrator, and shall have served the 
party so failing to appoint with notice in writing to 
make the appointment^ the party who has appointed 
an arbitrator may appoint such arbitrator to act as sole 
arbitrator in the reference, and an award made by him 
is as binding on both parties as if the appointment 
had been by consent (c). 

Mode in which The mode of conducting an arbitration depends much 
condncted * ^^ ^^® circumstanccs of the case, but the matter should 
time for be gone into and the evidence heard by all the arbitrators,. 

' and they have power to administer oaths and hear 

witnesses. If the submission limits no time, the ar- 
bitrators should make their award within three months 
after appointment and entry on the reference, or being 
called upon to act by a notice in writing from any 
party ; but the parties may by consent in writing 
enlarge the time for making the award. The attendance 
of witnesses before arbitrators may be enforced by rule 
or order (d). 

Qnestions of* If in the course of the reference any question of law 
w ansing. j^pjg^g^ {^ jj^ay be stated in the award in the form of a 
special case for the opinion of the Court (e). 

Appointment Where a matter is referred to two arbitrators, it 
of umpire, &c. -^ ^^q^xslI to provide in the submission that if the 
arbitrators shall not agree upon their award before a 
time therein specified, the matter shall be referred to 
an umpire who is either named in the submission or 
else power is given to the arbitrators to appoint one. 
In this latter case the umpire should be appointed at 
the time and in the mode directed by the submission,, 
but, unless there is anything therein to the contrary, 
the arbitrators may appoint the umpire at any time 
before or after the time limited for them to make their 



c) 17 & 18 Vict. c. 126, 1. 18. 

a) Arch. Pr. 13th ed. pp. 1324-1834. 

e) 17 & 18 Vict. 0. 125, s. 5. 
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award, provided it be before the time limited for the 
umpire to make his umpirage, and they may in general 
do so even before they have themselves entered upon 
an examination of the matters referred to them. Where 
the reference is to two arbitrators and the terms of the 
document authorizing it do not shew that it was in- 
tended there should not be an umpire, or provide 
otherwise for the appointment of an umpire, the two 
arbitrators may appoint an umpire at any time within 
the period during which they have power to make an 
award, unless they be called upon by notice as aforesaid 
to make the appointment sooner. In general, the 
umpire should examine the witnesses himself, but by 
agreement of the parties he may receive the evidence 
from the arbitrators (/). 

The arbitrator's power over the costs of the reference Costs of 
depends entirely upon the terms of the submission ; "^i'^***®"- 
if by the submission the costs are to abide the event, 
then the arbitrator has no power over them {g). 

The award is signed by the arbitrator, and usually Making and 
in the presence of a witness ; when made it is duly J^^^^"*^ 
stamped, and notice is given by the arbitrator to the 
parties or their solicitors that it is ready for delivery, 
and that each of them may have his part on the day 
therein specified on payment of expenses. The award 
is only strictly deemed published from the time of 
such notice, but so far as to determine the arbitrator's 
authority and render him functus officio, an award is 
deemed published from the time of execution (A). 

An award is liable to be set aside on various grounds. Grounds for 
— e,g,, misconduct of the arbitrator ; the award not ^^^^ *" ® 
pursuing the submission ; that the ai'bitrator has ex- 
ceeded his authority ; that the arbitrator has not dealt 
with all the matters referred to him ; that the award 



(/) Arch. Pr. ISth ed. pp. 1832, 1S83. 
(a) Ibid. p. 1846. 
Qi) Ibid. 1862.^ 
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is uncertain ; or that the award is inconsistent. Many 
objections, however, which otherwise would be fatal 
to the award may be waived by proceeding with the 
reference with a knowledge of the same or the like, 
but the evidence of waiver ought to be clear (i). 

Time for An application to set aside an award made on a 

moving to set submission to arbitration may be made at any time 

aside award. '' "^ 

before the last day of the sittings next after such 
award has been made and published to the parties {K), 

Mode of pro- If the Submission to arbitration is not by rule or 
a^raw^^r* o^^^r, and it is desired to set the award aside, the 
first step towards doing so is to make the submission 
a rule of Court, for the Court has no jurisdiction 
in respect of it until this is done. It is made a rule 
of Court in this way : — An affidavit is made of the 
due execution of the submission, and also verifjdng any 
enlargements of the time for making the award. No 
actual motion is made, all that is necessary for the 
purpose being a side-bar rule, that is to say, 
counsel's signature is obtained to a motion paper 
indorsed to make the submission a rule of Court. 
This, with the appointment, submission, &c., is taken 
to the proper office and the rule is then at once 
drawn up as of course (m). This preliminary step 
being taken, no rule nid as formerly is applied for (n), 
but notice of motion is given to set the award aside, 
which notice of motion must state in general terms 
the grounds of the application, and there must be 
served with it a copy of any affidavit intended to be 
used in support of it (o). 

Enforcing Where the submission is by or has been made a 

award. 



(t) Arch. Pr. 13th ed. p. 1357. 
(ik) Order lxiy. r. 14. 



(m) Arch. Fr. 13th ed. p. 1318. 
{n) Order lii. r. 2. 
(o) Ibid. r. 4. 
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rule of Court, or is by Judge's order, the performance 
of the award may be enforced in the same way as any 
other judgment or order of the Court (p). Where the 
submission cannot be made a rule of Court, the only 
means of enforcing the award is by action (q). 

Costs may be taxed on an award, notwithstanding Taxing eosts 
the time for setting the same aside has not elapsed (r). ^^ *^ 



(p) As to which see ante, pp. 133-142. 
Arch. Pr. 13th ed. p. 1365. 
Order uey. r. 15. 
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PAET III. 

OF THE PRACTICE AS SPECIALLY OCCURRING IN 

THE CHANCERY DIYISION. 



INTEODUCTOEY. 

Before commencing this Part of the work, the student 
must be reminded of what has already been noticed (s), 
viz., that a great object of the Judicature Acts was to 
assimilate the two previous practices of Law and 
Equity as far as possible. This it was impossible to do 
altogether, because of the different kinds of cases 
coming under the cognisance of the Queen's Bench 
Division on the one hand, and the Chancery Division 
on the other ; and had there been no such difference, 
there would have been no necessity for the marking out 
of the Court into Divisions. But as far as possible — 
that is to say, in all those proceedings which are 
necessary to be taken equally in all the Divisions — 
the steps are the same ; and therefore in the present 
part of this work, wherever this is so, and the matter 
has already been dealt with in Part II., it is not again 
referred to, or at most passing reference only is made, 
without going again into explanation, as that would be 
mere useless repetition. On all such points, therefore, 
if the student has not become thoroughly conversant 
with them from his perusal of Part II., he must refer 
back, and, as far as possible, references will be found 
given throughout to the prior pages in which the 
subject is dealt with. Generally it must be remem- 
bered that the practice is common to both Divisions. 

i-i. . 

(«) Ante, p. 11. 
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FBOCIXDIKGS TO THE FISST HEASIXG AND JUDGMENT. 

Pboceedikgs are usually commenced by action, the 
^^"""^^^^ first step in which is the writ of sommons {t), but 
there are, in addition, certain special ways in which 
in some cases proceedings may be commenced — viz., by 
petition, motion, summons and special case. These 
are, however, dealt with subsequently in Chapter Y. of 
1II0 this Part {u). The writ of summons must be marked 
V*^^'^ with the name of one of the Judges of the Division 
to whom for the time being Chambers are attached, 
and it is then treated as assigned to that Judge ; but 
no plaintiff is to have the right of selecting his Judge, 
as was the case before the new Sules of 1883, but it 
is to be the duty of the officer issuing the writ to mark 
the same with the name of one of such Judges, to be 
ascertained in the manner hitherto used in the dis- 
tribution of business amongst the conveyancing counsel 
of the Court, that is to say, by rota. After assignment 
in this way every subsequent writ, summons, or pro- 
ceeding relating to the administration of the same trust 
or the winding up of the same company, or so connected 
therewith as to be conveniently dealt with by the 
same Judge, shall whenever practicable be marked by 
the proper officer with the name of such Judge, and 
the party or solicitor presenting such writ, summons or 
petition shall, if there be to his knowledge such relation 
or connection, so certify {x). The Lord Chancellor has 
full power to transfer actions from one Judge to another 

(t) Ante, p. 45. 
(m) Post, p. 206. 
{x) Order v. r. 9. 
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generally or for the purposes of hearing a trial only (y) 
or for the disposal of any particular application (z). 

If the plaintiff sues or the defendant or any of the Party in re- 
defendants is sued in a representative capacity, which is ^!^^*^^* 
frequently the case in this Division, the indorsement of 
the writ must shew in what capacity the plaintiff or 
defendant sues or is sued (a). 

Service having been effected, the next step is the Appearance, 
appearance of the defendant (6). 

The course to be pursued in the event of the non- Effect of non- 
appearance of the defendant to the writ is usually *^^*^*^^^' 
utterly different to that in the Queen's Bench Division, 
dealt with in Part II. (c), though of course there may 
be cases in which it is not so ; that is to say, in which 
the action is of such a kind that it could properly 
have been assigned to the Queen's Bench Division, had 
the plaintiff so chosen. It follows naturally that the 
practice should here be different, for the plaintiff is 
usually suing for something going far beyond a mere 
judgment by default — e,g., he may be seeking adminis- 
tration of some estate with special inquiries, the pro- 
priety of which the Court must consider. 

The effect, then, of non-appearance to the writ is 
this, viz., that upon the plaintiff filing a proper afl&- 
davit of service, and if the writ is not specially indorsed 
under Order III., Eule 6 (d), of a statement of claim, the 
action proceeds in the same way as if the defendant 
had appeared (e)\ that is to say, that the plaintiff will 
go to a hearing, proceed afterwards in Chambers, and 
then to conclusion, as hereafter detailed, in just the 
same manner as if the defendant was before the Court, 



{y) Order xlix. rr. 1, 2. 
\z) Ibid. r. 4. 
(o) Order iii. r. 4. 
(6) Ante, p. 54. 

(c) See ante, pp. 54-56. 

(d) See ante, p. 47. I would remind tbe student that in an action on 
a trust the writ may be specially indorsed. 

(e) Order xiii. r. 12. 

M 
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Pleadings. 



Motion for 
judgment. 



except that the truth of his statements are taken to be* 
admitted. Any pleading is in the case of non-appear- 
ance filed in the Master's oflBce (/), or in the district 
registry, £is the case may be (g). 

After appearance the pleadings then take place, and 
the general rules to be observed as to their delivery and 
otherwise are the same as in an action in the Queen*» 
Bench Division {h) ; and here the only point necessary 
to specially notice is the effect of the defendant 
making default in delivering his statement of defence. 
In the same way that the effect of non-appearance ia 
different, as just stated, so the efifect of this default in 
pleading is usually entirely different from what it 
would be in the Queen's Bench Division, and for the 
same reasons. The result here is this — ^viz., that the 
plaintiff may set down the action on motion for judg- 
ment so as to have the cause heard in the same way as 
if no default had been made (i). If there are several 
defendants, and one only makes default, the plaintiff 
may either set down the action at once against him, or 
wait till it is entered for trial, or set it down on motion 
for judgment against the other defendants (Jc). 

The subject of proceeding by means of motion for 
judgment has been already referred to in Part II., as 
far as was there necessary (/). It demands some few 
further remarks here specially applicable to Chancery 
Procedure. A motion for judgment is not treated as 
an ordinary motion (m), but it is set down in the Cause 
Book in the same way as if notice of trial had been 
given. The notice should be served two clear days at 
least before the day named in it as the day when the 
motion will be made, and the notice must be given 

(/) Formerly called the Record and Writ Clerks' office, but see now 
42 & 43 Vict. c. 78, and Order lxi. r. 1 ; Order lxyii. r. 4. 

(flf) Order xxxy. r. 1. 

(a) See ante, Part II. Chap. III. See specimen set of pleadings in an 
action in the Chancery Division, in Appendix II. hereto. 

ii) Order XXVII. r. 11. 

{k) Order xxvii. r. 12. 

{I) Ante, pp. 127, 128. 

(m) As to which see post, pp. 184, 185. 
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before it can be entered for hearing. This is the 
ordinary way of obtaining judgment, except where it 
is otherwise provided (o). 

Assuming that the plaintiff does not proceed by Notice of trial, 
motion for judgment and that issue is joined, notice of ^' 
trial is then given, and the cause is entered for .trial 
and duly comes on to be heard {p). As to the differ- 
ent modes of trial in the Queen's Bench Division and 
the rules governing the same, the student is referred 
to Part II. Chapter V. {q) ; but it is specially provided 
that causes or matters assigned by the Judicature Acts, 
1873, to the Chancery Division shall be tried by a No jury un- 
Judge without a jury unless the Court or a Judge shall 1,^^^^^^*^^^^^ 
otherwise order (r). Notice of trial having been given 
the cause is duly entered for trial at the office of the 
registrars whose duty it is to keep distinct lists of the 
causes and matters set down to be heard before each 
Judge of that Division (s). Where an order is made 
for a trial of a Chancery matter with a jury the course 
is now not for the trial to take place before the Mode of 
Chancery Judge, for this has been found inconvenient 1^!^°^* «« 
as tending to block up the Court and prevent the 
regular routine of business, but such actions are tried 
in the county or place named in the statement of claim, 
or if no place is named they are placed in the list of 
actions for tried in the county of Middlesex in exactly 
the same way as in the Queen's Bench Division {t). 

The evidence at the hearing in this Division is fre- Evidence, 
quently taken by affidavit. The general rule as to 
evidence is certainly that in the absence of agreement 
between the parties it is to be vivd voce unless other- 
wise ordered {u) ; but very often the parties agree that 

(o) Order xl. r. 1. 
(p) See ante, p. 115. 
iq) Ante, pp. 116, 116. 
(r) Order xxxyi. r. 8. 
(«) Order lxii. r. 17. 

\t) See Registrar's notice of February, 1877, Warner v. iiv/rdock, 
L. 11. 4 Ch. 750; 46 L. J. Ch. 121. 

(u) Order xxxyii. r. 1. See ante, pp. 121-125. 

M 2 
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the evidence shall be by affidavit, according to the 
old practice in Chancery, and as the more convenient 
course. 

Proceednre on The procedure when the parties have consented to 
a^ment to ^^ evidence at the hearing being by affidavit is as 
by affidavit follows : — ^Within fourteen days after the consent, or 
within such time as the parties may agree upon or a 
Judge in Chambers may allow, the plaintiff files his 
affidavits and delivers to the defendant or his solicitor 
a list thereof (x) ; the defendant has then fourteen days 
after delivery of such list, or such time as the parties 
may agree upon or a Judge in Chambers may allow, 
within which he files his affidavits in answer, and 
delivers a like list thereof to the plaintiff or his 
solicitor (y) ; and the plaintiff then, within seven days 
after the expiration of the last-mentioned fourteen 
days, or such other time as aforesaid, files affidavits 
in reply (if any), and delivers a list thereof to the 
defendant or his solicitor, and these last-mentioned 
affidavits must be confined to matters strictly in 
reply {2), When the evidence is thus taken by 
affidavit, such evidence must be printed, and the notice 
of trial is given at such time or times after the close 
of the evidence as in other cases is provided after the 
close of the pleadings (a). 

Cross- exami- The witnesses who have thus made affidavits are 
nation on affi- liable to be cross-examined thereon. The course is 
this : within fourteen days after the expiration of the 
time limited for filing affidavits in reply notice may 
be given by either party to his opponent to produce 
any deponent at the trial for cross-examination, and if 
not produced his affidavit cannot be used as evidence 
without special leave, and the party requiring such 
production is not obliged in the first instance to pay 

(x) Order zxxTin. r. 25. 
(y) Ibid. r. 26. 
{z) Ibid. r. 27. 
(a) Ibid. r. 30. 
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the expenses of the witness attending at the trial (b). 
The party to whom the notice is given is usually able 
to arrange with his witness to attend at the trial, but 
he is entitled also to compel his attendance in the same 
way as he might compel the attendance of a witness to 
be examined, that is to say, by subpoena (c) in the 
ordinary way (d). 

In all causes or matters to which any infant or Consent as to 
person of unsound mind, whether so found by inquisition affidavit by 
or not, or person under any other disability is a party, person under 
any consent as to the mode of taking evidence or as to ^ ^*^' 
any other procedure, if given with the consent of the 
Court or a Judge by the next friend, guardian, com- 
mittee, or other person acting on behalf of the person 
imder disability, has the same force and efifect as if 
such party were under no disability and had given 
such consent ; but no such consent by any committee 
of a lunatic is valid as between him and the lunatic 
unless given with the sanction of the Lord Chancellor 
or Lords Justices sitting in Lunacy (e). 

Affidavits may be said to consist of four parts — Rales to be 
viz., (I) the title, consisting of the heading in the Court, a^^ts.** ^ 
the reference number, and the names of the parties (/) ; 
(2) the name and description of the deponent ; (3) the 
body or contents; and (4) the jurat, that is, a statement 
of the place where and the date when, and before 
whom sworn. Affidavits are made in the first person, 
divided into paragraphs, numbered consecutively, and 
each paragraph relating, as far as may be, to a distinct 
subject-matter, and they must be written or printed 

(6) Order xxxvin. r. 28. 

(c) Ibid. r. 29. 

{d) Ibid. r. 8. 

(e) Order xvi. r. 21. 

(/) If there are more than one plaintiff or defendant, it is sufficient to 
state the fall name of the first plaintiff or defendant respectively, and that 
there are other plaintiffs or defendants as the case may be, and the costs 
occasioned by any unnecessary prolixity in any such title are to be dis 
allowed by the taxing officer. Order xxxvin. r. 2. 
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Before whom 
affidaTits may 
be 8wom. 



Scandalous 
matter. 



bookwise (g). They must state the description and 
true place of abode of the deponent (h), and must be 
confined to such facts as the witness is able of his own 
knowledge to prove, except on interlocutory applica- 
tions, when statements as to his belief, with the grounds 
thereof, may be admitted. The cost of every affidavit 
which unnecessarily sets forth matters of hearsay or 
argumentative matter, or copies of or extracts from 
documents, are to be paid by the party filing the 
same (i). 

Affidavits may be sworn in England before a Judge, 
District Eegistrar, Commissioner to administer oaths, 
or officer empowered under the Eules to administer 
oaths {Jc)y and in Scotland, Ireland, the Channel Islands, 
or any colony or place abroad under British dominion, 
before any Judge, Court, notary public, or person 
lawfully authorized to administer oaths in such place, 
or before any of Her Majesty's consuls or vice-consuls 
in any foreign part out of Her Majesty's dominions (I). 

Any scandalous matter may be ordered to be struck 
out of any affidavit with costs as between solicitor and 
client (m). 



Illiterate or 
blind deponent. 



Where any affidavit is sworn by any person who 
appears to the officer taking the affidavit to be illiterate 
or blind, he must certify in the jurat that it was read 
in his presence to the deponent, who seemed perfectly 
to understand it and made his signature in the presence 
Solicitor cannot of such officer (u). An affidavit cannot be sworn before 

Bwearhisown ,r t 'j. t_* i i 2.' £ j.\. j. i. 

client. ^^® solicitor or nis clerk acting for the party on whose 

behalf the affidavit is to be used, or before the solicitor's 
agent (o). 



(g) Order zxxYiii. r. 7. 
(h) Ibid. r. 8. 
(i) Ibid. r. 3. 
{k) Ibid. r. 4. 
(t) Ibid. r. 6. 
(w) Ibid, r 11. 
(w) Ibid. r. 13. 
(0) Ibid, rr. 16, 17. 
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Strictly to entitle a person to read an affidavit it Readii^ 
anust of course have been made in the particular cause f^ano^er 
or matter, but an affidavit made in another cause or action, 
matter may, saving all just exceptions, be read on 
ex parte applications by leave of the Court or a 
Judge to be obtained at the time of making any such 
.application, and in any other case upon the party 
desiring to use such evidence giving two days' previous 
notice to the other parties of his intention to read such 
evidence (o). With regard, however, to evidence to be Using evidence 
used at the trial it is provided that no affidavit or ?^®^ ^:®^® 

^ n . 1 issue joined. 

deposition filed or made before issue joined shall with- 
out special leave be received at the hearing unless 
within one month after issue joined notice in writing 
shall have been given by the party intending to use 
the same to the opposite party of such his intention {p). 
All evidence, however, taken at the hearing or trial Evidence used 
may without any special notice or leave be used in any J^^^*^^. 
subsequent proceedings in the same cause or matter {q), wards. 

To return — ^notice of trial having been given, the Procedure at 
cause set down, and the briefs prepared and delivered, 
the action in due course comes on to be heard. At the 
hearing the leading counsel for the plaintiff usually 
opens and goes into the case, and is followed by his 
junior, then in like manner the respective senior and 
junior counsel for the defendant are heard, plaintiff's 
leading counsel replies, and the Judge then proceeds 
to give the judgment (r). This judgment, in most 
cases, does not dispose of the action altogether, but 
directs certain accounts and inquiries to be taken 
and made, which are proceeded with as hereafter ex- 
plained (s), and the action is afterwards ultimately 
disposed of in the way also hereafter detailed (t). 

(o) Order xxxTii. r. 23. 

{p) Ibid. r. 24. 

(q) Ibid. r. 25. 

(r) See also hereon ante, pp. 124, 125. 

(a) Post, Ch. II. See form of such a judgment in Appendix II. hereto. 

\t) Post, Ch. IV. 
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Drawing up of The judgment pronounced by the Court has now 
to be drawn up. The procedure to do this is as 
follows : — The solicitor having the carriage or manage- 
ment of the proceedings (usually the plaintiff's solici- 
tor) leaves his counsels brief and any other necessary 
papers with the Eegistrar {u) who is that day attending 
in the particular Court, but the order may be thus 
bespoken by any party, and if not thus bespoken within 
seven days after the judgment or order is pronounced 
or finally disposed of by the Court or a Judge, the 
Eegistrar may decline to draw it up without leave of 
the Court or a Judge. The Eegistrar prepares a draft 
of the proper order, and the plaintiff's solicitor gives 
one clear day's notice at least to the other parties of 
an appointment before him to settle it, which notice 
may be served through the post. The solicitors of the 
other parties procure from the Eegistrar's clerk copies 
of the draft order, and attend the appointment in the 
Eegistrar's Chambers, produce their counsers briefs, 
and any other necessary papers, and the Eegistrar then, 
in their presence, settles the judgment. If any party 
is not satisfied that it carries out the true order of the 
Court, he can bring it before the Court on a motion to 
vary the minutes. After it is finally settled it is 
engrossed, and notice of a further appointment given 
to pass it, which is usually a merely formal appoint- 
ment at which the different solicitors examine the 
engrossment of the judgment, and see there are no 
inaccuracies in it, and approve it. If any dispute, 
however, should arise, recourse may be again had to the 
Eegistrar. The iudgment being passed, it is stamped, 
and copied-or, L it is caUed, « enlred';-in the propel 
book kept for the purpose, and after being sealed with 
the seal of the Court is delivered to the solicitor having 
the carriage of the proceedings. Orders which are to be 
acted upon by the Chancery Paymaster require to be 
printed (x). 

{u) As to this officer, see ante, p. 26. 
(x) See generally hereon, Order lxii. 
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We have now so far gone through the details Friendly 
of an ordinary action in this Division, taking it^**°°^- 
that it is a contested action ; but many actions here 
are of a friendly nature, being more of an administra- 
tive than of a contentious character, or although there 
may at some subsequent period be contention, yet not 
up to this stage. For instance, in an administration 
suit by a residuary legatee under a will, he is as a 
matter of course entitled as against the executor to a 
judgment directing the usual accounts and inquiries, and 
there is nothing therefore for the defendant the execu- 
tor to oppose at this stage, although subsequently in 
Chambers there may be many contentious points, and 
there may also be points in dispute at the final hearing. 
In such cases as this, and provided also that the case in- 
volves no question of difficulty, and is not likely to take 
up much time in argument, a speedy method of getting a 
judgment exists, viz., by having the cause heard as a short 
cause, a course which we must now proceed to notice. 

Although the cause is intended to be heard in this Short cause, 
way, all the pleadings may be gone through as usual ; 
but this should not be so, for if the action is of this 
character there is no occasion for them. Where there 
are no pleadings, notice of trial, strictly speaking, 
cannot be given, for it is under the rules only to be 
given with the reply or after the issues of f Act are ready 
for trial {y). The proper course is in such cases for 
the plaintiff to give notice of motion for judgment {z). 
If, however, for some reason the pleadings are delivered, 
then the plaintiff can proceed either by ordinary notice 
of trial or by notice of motion for judgment. Which- 
ever course is adopted, the practice then is for the 
plaintiffs solicitor to prepare minutes of what judgment 
he proposes the Court shall be asked to pronounce, and 
submit them to the defendant's solicitor. These minutes 
being agreed upon between them, the plaintiff's solicitor 
gets from his junior counsel a certificate that the cause 

{y) Order xxxyi. r 11, ante, p. 115. 
(z) As to which see ante, p. 162. 
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is one fit to be heard short (a), and if the cause is set 
down on notice of trial, also a consent from the 
defendant's solicitor to its being so heard, and to the 
evidence (if any) being by affidavit. There is usually 
in such cases no evidence necessary. If the cause is 
set down on motion for judgment, no consent from the 
other side to its being heard ' short' is necessary, all 
that is required being the certificate of counsel ; and if 
the notice of motion for judgment states that it is 
intended to mark the cause ' short,' no further notice of 
its being so marked is necessary. The cause being 
down to be heard and marked ' short,' it comes on very 
speedily, being usually placed in the paper on the first 
possible short cause day, there being a special day 
appropriated by each Judge in every week for the 
hearing of short causes (&), and judgment is thus 
obtained in a very short space of time, where, but for 
this special mode of procedure, months might possibly 
have elapsed. The judgment being pronounced, it is 
drawn up as before mentioned (c). 

The judgment being thus in existence, whether from 
an ordinary hearing or from a hearing as a short cause, 
the next subject to be considered is that of the pro- 
ceedings thereunder in Chambers, which is dealt with in 
the next chapter. 

It may be convenient here to notice one particular 
kind of action in which there are no proceedings in 
Chambers, and which indeed is not set down for trial, 
and that is an action to perpetuate testimony, a kind of 
procedure which though of rare practical occurrence is by 
no means obsolete, and which it has been thought worth 
while to regulate by the rule of 1883, though the 
subject liardly demands attention here (d), 

(a) It is usually considered that the cause should be one which on an 
average will not occupy more than about ten minutes of the Court's time. 

(jb) Before a short cause comes on to be heard certain necessary papers 
should be left with the Judge's secretary, viz., a set of the pleadings, if 
any, and if not, a copy of the writ, and also two copies of tiie proposed 
minute of judgment. 

(c) Ante, p. 168. 

{d) Order xxxvii. rr. 85-38. 
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CHAPTEE II. (d). 

PROCEEDINGS IN CHAMBERS UNDER THE JUDGMENT. 

The first step is for the plaintiffs solicitor to make a Carrying 
copy of the judgment in the action, and to certify at {^f/^J j;)!^ 
the end thereof that it is a true copy {e). He then summons to 
carries the same into the Judge's Chambers, and at the therSn. 
same time lodges there a note stating the names of the 
solicitors for all parties, and shewing for which of the 
parties such solicitors are concerned («). He then 
takes out a summons to proceed on the judgment, and 
serves the same upon the other solicitor or solicitors 
in the action. If he does not do this within ten 
days after the passing and entering of the judgment 
any other party to the cause or matter may do so (/).. 

At the return of the summons the solicitors attend Service of 
before the Judge's Chief Clerk (^), who should first satisfy fadgment. 
himself that he has all necessary parties {h) before him 
or that they have all been served with notice of the 
judgment {i), and if not he should direct them to be so 
served, and until after this is done he should not pro- 
ceed except to the extent of giving directions for insertion 
of advertisements for creditors and for leaving accounts 

I - 1 — - ■ ■ - -. 

{d) On the subject of this chapter generally, and on any points occur- 
ring in it as to which no reference is given, and on which the student is 
desirous of further information, he is referred to Order lv., containing 
the general regulations on the subject, and also to DaniePs Ch. Pr. 
ch. XXIX. pp. 1039-1227. Haynes' Chancery Pr. pp. 891-448. 

(e) Order lt. r. 28. 

Ibid. rr. 30, 32. 

(g) As to this officer, see ante, pp. 25, 36 . 

(A) It may be mentioned that in a cause or matter to execute the tmsts 
of a will, it is not necessary to make the heir-at-law a party, but the 
plaintiff is at liberty to make the heir-at-law a party when he desires to 
have the will established against him. Order XYi. r. 45. 

(i) Order LT. r. 33. 
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in Chambers (k). Thus in administration sUits, the 
action may be brought by one of several residuary 
legatees, though of course the others have equal rights 
with him, and here it would be necessary to serve them 
all with notice of the judgment. Also in most cases of ad- 
ministration and execution of trusts it is not necessary 
to make all persons interested parties to the proceed- 
ings (l), but they are served with notice of the judgment. 
After all parties interested have been thus served, they 
are bound by the proceedings, as if they had been 
originally made parties and are at liberty to attend the 
proceedings, and may within one month after service 
apply to the Court or a Judge to discharge, vary, or add 
to the judgment or order (m). The service is eJBfected by 
giving the party a written notice setting out the judg- 
ment, and on it is indorsed a memorandum that he wiU 
become bound by it, but may apply to vary it within a 
month, and that he may enter an appearance and attend 
ServiM on proceedings (n). If the party to be served is an infant 
or person of unsound mind not so found by inquisition, 
service is effected in the same way as a writ of 
summons in the action (o). 

Appearance of No person served with notice of a judgment need 

persons served i.* ji!Tij.j. j.i.j j* -lj. 

with notice of obtain an order for nberty to attend proceedmgs, but 
jadgment. ig at liberty to attend them upon entering an appear- 
ance in the Central Office in the same way as if he was 
a defendant (p), and the Judge may if he thinks fit 
require a guardian ad litem to be appointed for any 
infant or person of unsound mind not so found by 
inquisition who has been served with notice of judgment 
(q). It does not however follow that every person 
served has a right to attend proceedings at the expense of 

(k) Order xvi. r. 40 ; Order lv. r. 36. 
{I) Order xvi. rr. 33-39. 

(m) Ibid. r. 40, and see Form No. 28 in Appendix G. to Bales of 
1883. 

{n) Ibid. rr. 42, 43. 
(o) Ibid. r. 44, ante, p. 48. 
(p) Ibid. r. 41, ante, p 54. 
Iq) Order lv. r. 27. 
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the particular estate or fund in question, for with regard 
to any party's attendance generally, — and this applies 
not merely to parties attending proceedings, but to 
original parties also, — ^it is provided that where the Judge 
considers the interests of the parties can be classified, he 
may require the parties constituting each or any class 
to be represented by the same solicitor, and he may 
direct what parties may attend all or any part of the 
proceedings, and where the parties constituting any 
class cannot agree upon the solicitor to represent them, 
the Judge may nominate such solicitor for the purpose 
of the proceedings before him, and where any one of 
the parties constituting such class declines to authorize 
the solicitor so nominated to act for him, and insists 
upon being represented by a different solicitor, such 
party shall personally pay the costs of his own solicitor 
of and relating to the proceedings before the Judge, 
with respect to which such nomination shall have been 
made, and all such further costs as shall be occasioned 
to any of the parties by his being thus represented 
separately (r). If no such classification order has been 
made, or any person was served with notice of judgment 
after its making, any person so served should if he 
desires to attend at the expense of the estate or fund, 
take out a summons for that purpose, when an order 
may be made if it appears proper (s). 

Where upon the hearing of the summons to proceed Dispensing 
it appears to the Judge that by reason of absence or ^notkj7o? 
for other sufficient cause, the service of the notice of judgment, 
the judgment or order upon any party cannot be made, 
or ought to be dispensed with, the Judge may if he 
shall think fit, wholly dispense with such service, or 
may at his discretion order any substituted service or 
notice, by advertisement or otherwise in lieu of such 
service (t). 

(r) Order LV. r. 40. 
{8) Ibid. r. 42. 
(0 Ibid. r. 35. 
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Directioni The matter of parties having thus received the Chief 

BTimmonBto Clerk's attention, he next gives directions as to the 
proceed. manner in which and by whom each of the accounts 

and inquiries is to be prosecuted, the evidence to be 
adduced in support thereof, the time within which 
each proceeding is to be taken, and generally all neces- 
sary directions, and appoints a day for further attend- 
ance before him. To properly understand these 
proceedings in Chambers, however, it will be best to 
take as an instance one paiticular kind of action and 
follow it throughout, say an ordinary administration 
action against an executor or administrator {u). In 
noticing the main points in this one instance, the 
student must bear in mind that although it is but an 
instance, it shews the general details of the working 
out of a judgment in Chambers in any case, the only 
distinction being that different kinds of cases involve 
different accounts and inquiries, and to particularize 
individual cases is beyond the scope and object of the 
present work. If the student understands one case 
thoroughly that is sufficient, for the general practice 
is always the same. 

Instance of an To take, then, the instance of an ordinary adminis- 
administration tration action just mentioned. At the return of the 
summons to proceed, the Chief Clerk directs the plain- 
tiff's solicitor to insert an advertisement in certain 
newspapers for creditors to come in and prove their 
Advertisement claims. This advertisement is always directed to be 
for creditors, inserted in the London Gazette, and usually in The 
Times and other chief London morning daily news- 
papers, or one of them, and if a country case, also in 
two local papers {x). 



{u) In the Appendix II. hereto, is given a form of an administration 
judgment or order containing the most usual accounts and inquiries in 
an ordinary administration action. 

(x) Order ly. rr. 44-48. Where the personal representative has already 
issued advertisements under 22 k 23 Vict. c. 35, s. 29, no further 
advertisements are generally directed to be inserted. Daniel's Ch. Pr. 
p. 1094. 
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If there is any question of pedigree involved, Inqyiiry as to 
advertisements may also be directed to be inserted {y) P^^*^"^* 
and the Chief Clerk directs the plaintiffs solicitor to 
bring in evidence thereon by a certain day, and he also 
directs the accounts of the defendants, the personal Accounts, 
representatives, to be brought in duly verified by 
affidavit, and any other necessary facts to be proved by 
affidavit by a certain day. 

The next thing is for the respective solicitors to Carrying out 
proceed to carry out the directions given by the Chief directioM * 
Clerk, so as to be ready to proceed at the appointment 
which has been given for the further attendance 
before him. The plain tiflTs solicitor prepares the Preparing and 
advertisement for creditors to come in and prove their JJdyertUement 
claims, which is signed by the Chief Clerk and then 
inserted in the various papers as directed. This adver- 
tisement is in an established form («), and usually 
requires all claims to be sent in by a certain day to the 
solicitor for the defendants, the personal representatives, 
and it also names a day for all claimants to appear 
before the Chief Clerk, which is called an appointment 
to adjudicate on claims, but at it no creditor need 
make any atfidavit, or attend in support of his claim Appointment 

/ i.j. J !_• '2. \ ^ !_• 1*0 adjudicate 

(except to produce his security), unless he is served on claims, 
with a notice requiring him to do so (a), but an 
afiidavit is made by the personal representative or 
his solicitor or both (&) seven clear days prior to the 
application to adjudicate on claims, stating what claims 
have been sent in, and which it is considered should be 
admitted and which not, and the reasons for this ; and 
then, if necessary, directions may be given for any 
claimants to prove their debts strictly, and the appoint- 
ment to adjudicate on claims may be adjourned for 
this purpose, and the creditors must have a seven days' 






y) Order lv. r. 44. 

z) Ibid. r. 47» and forms 2 and 3 in Appendix L. to Bales of 1883. 

a) Ibid. rr. 49, 50. 

h) See form in Appendix II. hereto. 
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notice of the time to which the appointment has been 
adjourned, service of such notice through the post 
directed to the address given in the claim or the 
address of the solicitor mentioned in the claim (if any) 
Affidayit of no being sufiBcient. If no claims have been sent in under 
e aims. ^j^^ advertisement, an affidavit of no claims is made (c). 

Proof by A Creditor who is required to prove his claim proves 

his claim. 1^ by affidavit in the ordinary way ; he is not, however, 
required to take an office copy, but the person who 
examines the claim takes the office copy {d). If he 
establishes his claim an amount for his costs of proving 
it is fixed and added to the debt established (e), and 
there is added to the debt interest thereon at such 
rate (if any) as the party may be entitled to, and in 
other cases 4 per cent, per annum calculated from the 
date of the judgment or order, and any creditor whose 
debt does not carry interest gets his 4 per cent, interest 
if sufficient assets remain after satisfying the costs of 
the cause or matter, the debts established, and the 
interest on such debts as by law carry interest (/). 
After the time fixed by the advertisement no claims are 
received, except by special leave on application made 
by summons, and then upon such terms and conditions 
as to costs and otherwise as the Judge thinks fit {g). 

Attendance on In any cause or matter for the administration of the 
* **""' estate of a deceased person, no party to the cause other 

than the executor or administrator is, unless by leave of 
the Court or a Judge, entitled to appear either in Court 
or in Chambers on the claim of any person not a party 
to the cause, against the estate of the deceased in re- 
spect of any debt or liability. The Court or a Judge 
may direct any other party to the cause to appear 
either in addition to or in the place of the executor or 



(c) Order lv. rr. 62-66, 61. 

(d) Ibid. r. 48. 
(«) Ibid. r. 68. 

(f) Ibid. IT. 62, 68. 
{g) Ibid. r. 67. 



PEOCEEDINGS IN CHAMBERS UNDER THE JUDGMENT. 177 

administrator upon such terms as to costs or other- 
wise as they or he shall think fit (h). 

If, as suggested in our instance, there is any point Pedigree. 
as to pedigree, an affidavit is made by the plaintiff, or 
some person conversant with the facts, proving any 
marriages, births, and deaths necessary under the cir- 
cumstances to be proved. The affidavit should have 
exhibited to it the certificates of the respective mar- 
riages, births, and deaths ; and, in addition to this, for 
the sake of convenience, it is usual to prepare and 
carry into Chambers a pedigree which shews at a 
glance the position as proved by the affidavits. At 
the adjourned appointment before the Chief Clerk, the 
affidavits, &c., are considered, and what is proved duly 
noted down by him. It may be that he is satisfied 
tliat the evidence adduced properly answers the inquiry, 
or it may be that he directs some further evidence to 
be obtained, in which case the appointment is then 
adjourned, and so on, from time to time, until he is 
satisfied. 

Then as to accounts — these are duly prepared Affidavit 
by the solicitor of the personal representative, and ^^ personal 

•/ -t It ' representative 

exhibited to an affidavit by the personal representa- on accounts 
tive verifying them {i) ; and in addition, the affidavit, ^""^ i^q^^^^s. 
to satisfy several other requirements of the judgment, 
ordinarily states the amount of the deceased's funeral 
expenses, and gives in a schedule a statement of what 
his estate consisted at the time of his decease, and of 
what it consists at that time. This affidavit (k) and 
the accounts are laid before the Chief Clerk at the 
appointment which has been given before him ; the 
affidavit at once answers any inquiry in the judgment 
of what the funeral expenses amounted to, of what 
the estate consisted at the deceased s death, and of 



(h) Order xvi. r. 47. 

(i) Order xxxiii. r. 4. 

(k) See a form in Appendix II. hereto. 

N 
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what it consists then ; and the Chief Clerk having 
seen that the affidavit and accounts are in proper 
form, refers the latter to one of his junior clerks for 
the purpose of the items therein being vouched. 

The plaintiff *s solicitor then obtains an appointment 
before the junior clerk to vouch the accounts. At the 
day appointed the solicitors attend, and the solicitor 
for the personal representative proceeds to vouch by 
producing all necessary vouchers, such as receipts, &c. 
Where any item of payment is under forty shillings, 
no voucher is generally required, the oath of the 
accounting party being considered sufficient (l). Special 
directions may be given by the Court or a Judge as to 
the mode in which accounts are to be taken and 
vouched, and generally with regard to them (m). 

Any party who is dissatisfied with the accounts may 
enter into evidence to shew that certain moneys have 
been received which are not accounted for, which is 
called surcharging; or that certain items of payment 
are wrongly inserted, which is called falsifying. The 
junior clerk at the appointment, or any adjournment 
thereof, disposes of the accounts as far as he is able ; 
and if there are then any items not properly vouched, 
or the propriety of which is objected to, he queries the 
same for the Chief Clerk. On any such queries an 
appointment is obtained before the Chief Clerk, and he 
considers the same and disposes of them (n). 

The Judge in Chambers may in such way as he thinks 
fit obtain the assistance of accountants, merchants, 
engineers, actuaries, and other scientific persons, the 
better to enable any matter at once to be determined, 
and he may act upon the certificate of any such 
person (o). 



(l) DaniersCh. Pr. p. 1128. 

(m) Order xxxiii. r. 3. 

(n) See generally as to Accoants, Order xxxiir. 

(o) Order ly. r. 19, 
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Taking it, then, that the accounts are disposed of. Chief Clerk's 
and all inquiries directed by the judgment duly ®«^^ifi<**«- 
answered, the next step is the preparation of the Chief 
Clerk's certificate, which is a document whereby the 
Chief Clerk specifically states or certifies to the Court 
the result of the accounts and inquiries that have been 
referred to him {p). The Chief Clerk being satisfied that Adjourning for 
everything necessaiy has been done, adjourns the pro- '^^^^ 
ceedings for the certificate. The plaintiflf's solicitor then 
leaves with one of the junior clerks at Chambers, 
whose duty it is to prepare certificates, all necessary 
documents, such as office copies of affidavits, &c., 
and from these documents and the notes of the pro- 
ceeding in Chambers this official prepares the draft 
certificate (^). 

The draft being prepared an appointment is obtained Settling 
before the junior clerk to settle it. The solicitors then ^ ^^' 
attend; it is gone carefully through, and any queries 
on it disposed of as far as possible, either at this ap- 
pointment or any adjournment that may be necessary, 
and an appointment is then obtained before the Chief 
Clerk, who finally goes through it and disposes of any 
queries that may yet remain ; and any party may before 
the proceedings before the Chief Clerk are concluded 
take the opinion of the Judge upon any matter arising 
in the course of the proceedings (r). The certificate is 
then engrossed and signed by him and is complete, no 
signature by the Judge being necessary, and it is then 
filed is). 

In all actions for the administration of a testator's Certifying 
estate there is an inquiry in the judgment as to legacies, interest*" 
This inquiry is of course answered by reference to the thereon, 
will ; and in the Chief Clerk's certificate, which amongst 
other things certifies the legacies, interest is computed 

(») Order Lv. r. 65. 

(q) Ibid. rr. 66-68. 

(r) Ibid. r. 69. 

(s) Ibid. rr. 65, 70. 

N 2 
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and certified thereon after the rate of 4 per cent, 
per annum from the end of one year after the tes- 
tator's death, unless otherwise ordered, or unless any 
other time of payment or rate of interest is directed by 
the will, and in that case according to the will (t). 

Application to But notwithstanding the Chief Clerk's certificate is 

- -^'- thus made and filed, there is yet a course open to a 

party dissatisfied in any respect with it — viz., to take 

out a summons or give a notice of motion to vary it,. 

which must be done within eight days after the filing, 

and if the application is not made within that time. 

When oerti- the certificate is binding on all parties, unless indeed 

ficate binding, j^y special leave it is opened, which will only be done 

on some very strong case being made out (u). On the 

return of the summons to vary, it is not usually dealt 

with in Chambers, but is adjourned into Court ; and as 

the cause will now be usually about to come on for 

final hearing on further consideration it is generally 

adjourned to come on at the same time. 

This concludes the ordinary proceedings in Cham- 
bers, and even at the risk of repetition it would seem 
well to again remind the student that this instance 
we have gone through should be sufficient to supply 
him with a general knowledge of the proceedings in 
Chambers in working out any accounts and inquiries 
directed by any judgment. The accounts and inquiries 
may all be different in their nature, but still the steps 
are the same, the proceedings always concluding with 
the Chief Clerk's certificate. 

Where in the prosecution of a judgment or order it 
appears to the Judge that it would be expedient that 
further accounts should be taken or further inquiries 
made, he may order the same to be taken or made 



CoDclusion of 
ordinary pro- 
ceediogs in 
Chambers. 



Additional 
accounts and 
inquiries. 



(Q Order lv. r. 64. 

{u) Ibid. r. 70. The time to apply to discharge or vary any certificate 
to be acted upon in the Faymaster-GeneraFs office without further order 
or certificate on passing Receivers' accounts, is two clear days from filing 
(Ibid.). 
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accordingly, or if desired by any party, may direct 
the same to be considered in open Court ; but such 
accounts or inquiries must be auxiliary to, and not 
at variance with, the judgment pronounced by the 
Court. An application for such further accounts and 
inquiries is made by summons, which must be served 
on all parties, and also on persons who are attending 
the proceedings, and the additional accounts and 
inquiries should be numbered consecutively in con- 
tinuance of the numbers of the original accounts and 
inquiries directed (x). 

As to attendance in Judge's Chambers, where by Neglect to 

« , , i.i. J £ i. T_ attend appoint- 

reason of the non-attendance of any party, or by reason ments, Ac. 
of neglect in not being prepared with any proper 
evidence, accounts, or other proceedings, the attendance 
is adjourned without any useful progress being made, 
the Judge may order such an amount of costs (if any) 
as he shall think reasonable to be paid to the party 
attending, by the party so absent or neglectful, or by 
his solicitor personally, and the party so absent or 
neglectful is not to be allowed any fee as against any 
other party, or any estate or fund in which any other 
party is interested (y). 

Before concluding this chapter it seems advisable Sales under 
to detail the proceedings in Chambers in the case of a ® ^° • 
sale under the Court, as this very often forms an im- 
portant part of the working out of a judgment, as it 
may direct a sale of certain property (z). 

The peculiarities in a sale under the Court are Special poiuts. 
mainly these : — The Chief Clerk first directs who is to 
have the conduct of the sale, and this will usually be 
the plaintiff's solicitor, subject to a new provision in 



(x) Haynes' Chancery Pr. p. 420. Order xxxiii. r. 2. 

(y) Order lxv. r. 27 (13). 

(z) It has been considered best to notice this here, although it might 
have been treated of in Chap. III. as an interlocutory proceeding, as a ^Je 
may be directed by some interlocutory order. The proceedings, however, 
Are in both cases identical. 
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the Bules of 1883, to the effect that whenever in an 
action for the administration of the estate of a deceased 
person, or execution of the trusts of a written instrument, 
a sale is ordered of any property vested in any executor, 
administrator or trustee, the conduct thereof is to be 
given to the executor, administrator or trustee, unless 
the Court or a Judge otherwise directs (a). The Chief 
Clerk appoints the day of sale, and directs in what 
newspapers advertisements of the sale are to be inserted, 
of which the Gazette is always one ; he refers the 
abstract of title to one of the conveyancing counsel 
of the Court (6), whose duty it is to report on the 
title and prepare conditions of sale, which are then 
approved by the Chief Clerk ; the Chief Clerk then 
appoints some person to be the auctioneer, on an 
afi&davit of his fitness, and on his giving security 
(usually a bond with two sureties) settles his remu- 
neration ; he then fixes the reserved biddings, being 
guided in so doing by the affidavit of a surveyor, and 
these reserved biddings are sealed up and delivered 
to the auctioneer, not to be opened until the time 
of the sale. After the sale the auctioneer makes an 
affidavit of the result of the sale, and from this the 
Chief Clerk makes his certificate thereof. The 
Mode in which auctioneer pays the deposit received by him into 
HKmeydealt Court ; the balance of the purchase -money is paid 
with. into Court by the purchaser under an order obtained 

by him at his own expense by a day named in the 
conditiono of sale, and after the payment in the con- 
veyance to the purchaser is executed and the matter 
completed. If any disputes arise on the form of the 
conveyance they may be disposed of in Chambers in 
the action (c). 

(a) Order l. r. 10. 

(&) As to these officers see ante, p. 28, and Order Li. rr. 7-13. 

(c) Order LI. rr. 1-6; Daniel's Ch. Pr. pp. 1148-1187. 
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CHAPTEE III. 

INTERLOCUTORY PROCEEDINGS. 

In Pari II., Chapter IV., under the same heading as 
this chapter, various interlocutory proceedings have 
been dealt with which are applicable not only to the 
Queen's Bench Division, but equally to the Chancery 
Division — such^ for instance, as discovery. The inter- 
locutory proceedings mentioned in the present chapter 
are those that would more usually only occur in the 
Chancery Division. 

In the first place, it should be observed that every 
judgment directing accounts and inquiries always re- 
serves liberty to the parties to apply in Chambers as 
they may be advised ; but besides this, interlocutory 
applications may be made before there is any judgment. . 
Interlocutory applications are made either by petition. Petitions, 
motion, or summons. A petition is a written applica- 
tion to the Court containing a statement of facts, and 
praying for a certain order, and every petition states at 
its foot the names of the persons on whom it is pro- 
posed to serve it, who are called the respondents. The 
petition is lodged at the Eegistrar's oiBSce, and being 
thus presented is answered by a direction in the name 
of the Senior Eegistrar {d) for the parties to attend on 
the day appointed for its hearing, which is called the 
fiat, and a copy of the petition with this fiat thereon is 
served on the solicitors for the respective respondents 
two clear days before the day appointed for hearing. 
Counsel are then instructed, and it comes on to be 

{d) Order lzii. r. 18. 
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Motions. 



Ex parte 
motions. 



heard in due course, when the Court makes such order 
as may be just (e). It is a rule that all unopposed 
petitions are heard prior to those which are opposed. 

It does not always follow that because a party is 
served with a petition he is justified in incurring the 
expense of appearing by counsel at the hearing, for in 
many cases the respondents may be merely formal 
parties. It is specially provided that when a petition 
is served and notice is given to the party served that 
in case of his appearance in Court his costs will be 
objected to, and accompanied by a tender of costs for 
perusing the same, the amount to be tendered shall 
be £1 10s. Od. The party making such payment is 
allowed the same in his costs, provided such payment 
was proper, but not otherwise. This is, however, 
without prejudice to the rights of either party to costs, 
or to object to costs where no such tender is made, or 
where the Court or Judge shall consider the party 
entitled to appear in Court, notwithstanding such 
notice or tender. In any other case in which a soli- 
citor of a party served, necessarily or properly peruses 
any such petition without appearing thereon, he is 
allowed a fee of not exceeding £1 10s. Od. (/). 

A motion is an application made to the Court without 
any written statement. A notice of motion is served 
upon the other parties to the action two clear days at 
least before the day named for its. hearing, and this 
notice states that on the day therein named counsel 
will apply to the Court for a certain order, the effect 
of which is shortly stated. Counsel are then instructed 
on both sides, and the motion is in due course made (g). 
A motion is sometimes made ex parte, that is, on the 
application of one party without service of notice on 
any other party ; but this only occurs usually when 
the matter is of some very pressing nature (h). For 

(e) Daniel's Ch. Pr. pp. 1451-1461. 

(/) Order lxv. r. 19. 

(g) Order Lir. r. 5 ; Daniel's Ch. Pr. pp. 1437-1461. 

(A) Order lii. r. 3. 
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instance, if an injunction is sought against some act, 
directly the writ is issued the plaintiff may apply ex 
parte for an interim injunction until he has time to serve 
the defendant with notice of motion, and bring the same 
on. An ex parte injunction will only be gi'anted on evi- 
dence shewing some very pressing case. All ex parte in- 
junctions are necessarily interim or interlocutory injunc- 
tions ; in fact all injunctions granted otherwise than at 
the hearing of the cause are interlocutory in their nature, 
the perpetual injunction being granted at the hearing. 
However, sometimes the parties agree to treat a motion 
for an interlocutory injunction as the hearing of the 
-cause. 

Where by the Eules of 1883 any application is when appli- 
^authorized to be made to the Court or a Jud^^e, such ^**1^." ^ ^® ^^ 

o ' ^ petition and 

application is to be by motion {i) ; but subject to this when by 
there is not any fixed rule when an application should ™°^°°- 
be made by motion and when by petition. It may, 
however, be stated as a general rule, that when any 
long or intricate statement of facts is required, the 
application should be by petition, whilst in other cases 
A motion is sufficient {k\ 

A summons is a written application made in the Summons. 
Judge's Chambers ; every application at Chambers not 
made ex parte is by summons, and every application for 
payment or transfer out of Court made ex parte, and 
^very other application made ex parte in which the 
Judge or proper officer shall think fit so to require, 
^hall be made by summons {I), The summons being 
prepared, it is taken to the Judge's Chambers, where a 
day for its hearing is filled in, and it is sealed and 
placed in the list, and cannot afterwards be altered 
except upon application at Chambers (m). At its foot 
it is addressed to all necessary parties, and must be 



(i) Order Lir. r. 1. 
{k) Daniel's Ch. Pr. p. 1434. 
(0 Order liv. rr. 1, 2. 
(m) Ibid. r. 3. 
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served on the respective solicitors two clear days before 
the day of hearing. It then comes on to be heard 
before the Chief Clerk in Chambers (n), when the 
solicitors appear before him and he deals with it. If 
any party is dissatisfied with the Chief Clerk's decision 
on the summons, the Chief Clerk adjourns it to the 
Judge, who attends in Chambers on certain days for 
the purpose of hearing such cases, and he then deals 
with it, or he may adjourn it into Court to be there 
argued by counsel. Very many applications may 
equally be made by petition or summons, it being a 
point of discretion whether the matter is of sufficient 
importance for a petition. Ordinary instances in which 
a summons would always be used would be applications 
for discovery and inspection, for better answers to 
interrogatories, for leave to amend pleadings (o). 
Order LV. also specially mentions various matters 
which are to be disposed of in Chambers, some of 
which have been already mentioned (p). 

Drawing up of Orders made on petitions or motions have to be 
orders. drawn up in the same way as already pointed out 

as to a judgment (q), but with regard to matters in 
Chambers very often no orders are required to be 
drawn up, the Chief Clerk's notes of what has been 
done being sufi&cient (r) ; but any order made in 
Chambers may be directed to be drawn up by the 
Registrar (s), and when this is the case they are drawn 
up, passed and entered in the same way as orders 
made in Court. The Eegistrar is here furnished with 
the materials for drawing up the order from the Chief 
Clerk's indorsement on the back of the summons. 



(n) It is the practice in some of the Judges' Chambers to have sum« 
mouses of a less important character beard before one of the junior clerks. 

(o) As to the practice on summonses in the Common Law Division, see 
ante, pp. 86, 87. 

{p) Order ly. r. 2 ; ante, p. 25. 

{q) Ante, p. 168. 

(r) Order lv. r. 73. 

(8) Ibid. r. 74. 
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For some things orders are granted as of course — Orders of 
e,g,y orders to tax solicitors' bills. All such orders are ®°""®- 
now drawn up, passed and entered by or under the 
directions of the Eegistrars of the Chancery Division [t). 

Upon all interlocutory applications the evidence is Evidence on 
by affidavit, which need not be confined to such facts app^^^o^ 
as the witness is able of his own knowledge to prove, 
as is the case in affidavits at the hearing of the action, 
but statements as to the deponent's belief, with the 
grouuds thereof, may be admitted. The Court or a 
Judge may, on the application of any party to an 
action, order the attendance for cross-examination of 
any person making any affidavit [u). 

Although, as has been shewn {x), all necessary ac- Interlocutoiy 
counts and inquiries are ordered by the judgment, yet, fnquiries.*^ 
for the sake of expedition, interlocutory accounts and 
inquiries may be directed, for the Court or a Judge 
may at any stage of the proceedings order any which 
appear necessary to be made or taken, notwithstanding 
that it may appear that there is some special or further 
relief sought, or some special issue to be tried, as to 
which it may be proper that the action should proceed 
in the ordinary way {y\ 

A very important special provision is made for the Sammons 
purpose of expediting proceedings in the nature of ^^ ®^ 
accounts in Chancery — viz., by an application under 
Order xv. This Order may be considered as analogous 
to Order xiv. in the Queen's Bench Division («), for 
they both have as their design the prevention of delay. 
It provides that in default of appearance to a summons 
indorsed with a claim for an account, and after appear- 
ance, unless the defendant by affidavit or otherwise 
satisfy the Court or a Judge that there is some pre*- 

(0 Order Lxii. r. 18. 

(u) Order xxxviii. rr. 1, 3. 

(x) Ante, p. 167. 

{y) Order xxxiii. r. 2. 

(z) As to which see ante, pp. 64, 65. 
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liminary question to be tried, an order for the account 
claimed with all directions usual in Chancery in 
similar cases shall be made. Any application for 
such an order is made by summons, and must be 
supported by an affidavit, filed on behalf of the 
plaintifiF, stating concisely the grounds of his claim to 
the account. The application may be made at any 
time after the expiration of the defendant's time for 
appearing (a). 

Importance of The importance of Order XV. cannot be overrated, 
and applications under it have become very common in 
Chancery practice, for practically by means of it in 
many cases everything that would be granted at the 
hearing of the cause may be obtained under it. Par- 
ticularly where the account claimed is an executorship 
or administration account, the usual administration 
decree will be made, and not merely an order for 
accounts (6). 

JReceiyer. An application that is often made to the Court is for 

the appointment of a receiver. A receiver is some 
independent person appointed by the Court to receive 
the rents and profits of real or leasehold estate, or to 
get in and collect personal estate or other things in 
question pending the suit when it does not seem reason- 
able to the Court that either party should do so, or 
when a party is incompetent to do so (c). Any person 
who is appointed receiver has to give security, which 
is usually a recognizance with two sureties conditioned 
in double the amount of the outstanding property he 
has to get in, or double the amount of the annual rent 
he has to receive. The recognizance was formerly 
made out to the Master of the Eolls and the senior 
Vice- Chancellor, but under the new practice it is to be 
given to the two senior Chief Clerks for the time being 

(a) Order xv. rr. 1, 2. 

(b) Haynes' Ch. Pr. p. 64. Order XT. in the Rules of 1883, iB exactly 
similar to the original Order xy. under the Act of 1875. 

(e) DanieFs Ch. Pr. p. 1568. 
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of the Judge to whom the cause or matter is assigned 
{d) ; and it has to be executed before a Commissioner 
to administer oaths. The practice to obtain the 
appointment of a receiver is to apply to the Court by 
motion (e), supported by afl&davit of the fitness of the 
person proposed to be appointed ; the recognizance is 
afterwards approved in Chambers. The duties of a 
receiver are to act according to what he is appointed 
for, and from time to time to pass his accounts (which 
are vouched in Chambers), and pay the balances into 
Court as directed by the order appointing him. When 
a receiver's duties are ended, the recognizance entered 
into on his appointment should be directed to be 
vacated, and the proper officer then, on due notice, 
attends one of the Chief Clerks to whom the recog- 
nizance was given, who thereupon vacates such re- 
cognizance in the usual manner (/). 

By the Judicature Act, 1873, wider and more Po^erofap- 
general powers of appointing receivers are given than receirer under 
formerly, it being provided that a receiver may be *^fi Judicature 
appointed in all cases in which it shall appear to the ' 
Court to be just or convenient that such order should 
be made (g). Formerly there were various cases in 
which the Court would not appoint a receiver, where now 
• under this provision it will — e,g., in the case of a person 
having a charge or mortgage on land, the Court would 
formerly only have appointed a receiver if the party 
had no legal title to secure him ; thus a mortgagee 
could have no claim for one, for he could take posses- 
sion under his mortgage. So wherever an annuitant 
had a legal charge on land under which he could have a 
distress no receiver could have been obtained. Now the 
powers given to the Court are general and discretionary. 

Beyond the appointment of a receiver, an order may Preservation 

of property. 



{d) Order lx. r. 4 

(e) Order L. r. 6. 

(/) Order lx. r. 4 

{g) Jud. Act, 1878, s. 25 (8). 
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be made for the preservation or interim custody or in- 
spection of any property the subject of a pending action, 
or for it to be brought into Court or otherwise secured ; 
and if any property is of a perishable nature, or for 
other reasons it appears desirable, an order may be made 
for its sale (A). It is also provided that where by any 
contract aprimd/acie case of liability is established, and 
there is alleged as matter of defence a right to be 
relieved wholly or partially from such liability, the 
Court or a Judge may make an order for the preserva- 
tion or interim custody of the subject-matter of the 
litigation, or may order that the amount in dispute be 
brought into Court or otherwise secured (i). 

Injunction. The Court has also, for the purpose of the preserva- 

tion of property and for other purposes, a very wide 
power of granting injunctions, and this may be the 
direct object of the action, or it may be merely an 
interlocutory application. Both cases may, however, be 
dealt with in this place. This power of granting an 
injunction was always possessed by the Court of 
Chancery, and by the Common Law Procedure Act, 
1854 (k), a like power was given in certain cases to 
the Courts of Common Law. Now under the Judicature 
Act, 1878 (l), very wide powers of granting injunc- 
tions are given, it being provided that an injunction 
may be granted whenever just or convenient, and that 
if an injunction is asked either before, or at, or after 
the hearing of any cause or matter to prevent any 
threatened or apprehended waste or trespass, such in- 
junction may be granted if the Court shall think fit, 
whether the person against whom such injunction is 
sought is or is not in possession under any claim of 
title or otherwise, or, if out of possession, does or does 
not claim a right to do the act sought to be restrained 
under any colour of title, and whether the estate 

{h) Order l, rr. 2, 8. 
(t) Ibid. r. 1. 

(k) 17 & 18 Vict. c. 125, b. 79. 
H) Sect. 25 (8). 
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claimed by both or either of the parties is legal or 
equitable. An injunction may be granted as well after 
as before judgment in the action (m). 

No writ of injunction is now issued. An injunction No writ of 
is granted by judgment or order, and any such judgment ^^^^^ ^°°' 
or order has the same effect which a writ of injunction 
previously had (n). The proper course to enforce an Enforcing 
injunction is to serve a copy of the order granting it ^"J'*''®*^®'*- 
personally on the party, and if it is not obeyed the 
party is liable to attachment (o) ; but notwithstanding 
the order has not been served, if the injunction is brought 
to the party's knowledge, he is liable if he acts in oppo- 
sition to it. An injunction, or indeed any judgment 
or order, against a corporation wilfully disobeyed, may 
by leave of the Court or a Judge be enforced by 
sequestration against the corporate property, or by 
attachment against the directors or other ofl&cers thereof, 
or by writ of sequestration against their property (p). 

In matters of a pressing nature a plaintiff may Ex parte 
obtain an interlocutory injunction ex parte (q), but he i^J'^^ct^^'*' 
must make out a strong case. The writ must be 
issued, though it need not be first served, and the course 
to take to obtain an ex parte injunction is to move the 
Court on an affidavit shewing the circumstances and the 
urgency of the case. The Court in granting an ex parte 
injunction puts the plaintiff under terms to abide by any 
order the Court may thereafter make as to damages, if 
it shall appear that the injunction ought not to have 
been granted (r). 

The Court has also full power in its discretion to Mandamua. 
grant a mandamus to compel the doing of any act when- 
ever it shall appear just and convenient to do so (s). If 
a mandamus is granted or any order made for the specific . 



(m) Order l. r. 12. 
(n) Ibid. r. 11. 
o) Order xlii. r. 7. 
>) IbJd. r. 31. 
{q) Order lii. r. 8. 
(r) See as to Injunctions, Daniers Cb. Pr. pp. 1462-1536 
(«) Jud. Act, 1873, sect. 25 (8). 
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performance of any contract, and the same is not com- 
plied with, the Court or a Judge — besides or instead of 
proceedings against the disobedient party for contempt 
— may direct that the act required to be done may be 
done so far as practicable by the party by whom the 
judgment or order has been obtained, or some other 
person appointed by the Court or Judge at the cost of 
the disobedient party, and upon the act being done the 
expenses incurred may be ascertained in such manner 
as the Court or a Judge may direct, and execution may 
issue for the amount so ascertained and costs (t). 

Applications for payment into Court are almost in- 
variably made when a party has in his hands certain 
moneys, the subject of the action. For instance, if an 
executor or administrator in any pleading or aflSdavit 
admits that he has a certain sum in hand on account of 
the estate, the proper course is usually to at once take 
out a summons for payment of such sum into Court. 
The payment into Court is eJBfected by lodging the 
order (u) directing payment at the Chancery Pay 
office, where formal directions are given to the Bank 
of England to receive the money in accordance with 
the order. The directions are then taken to the Bank, 
and the money is paid in and duly carried to the credit 
of the action, or the credit of any particular account 
directed by the order, in the books of the Paymaster- 
General. If the order does not direct an investment 
of the money, it is, unless a request is made that it 
should not be, placed on deposit at the Bank ; but if 
an investment is directed, the order is, after the pay- 
ment in, left at the Paymaster-General's Office and the 
investment bespoken. 

Payment into Money may also in certain cases be brought into 

orden ^ ^^* Court voluntarily by a party without any order, upon 

the written request of the person so desirous of paying 



Mode of 
payment in. 



Investment. 



(t) Order xlii. r. 30. 

(u) It has been before noticed that all orders to be acted on in the 
Chancery Pay office have to be printed ; see ante, p. 168. 
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it into Court. Such a payment in on a request only 
cannot be made to a separate account, but simply to 
credit of the cause (a?). 

If in the course of an action evidence is required by Certificate of 
any party to it, of what money is in Court, a certificate ^"ipb^of*'* ^ 
of fund may be obtained from the Paymaster-General's account. 
OflSce without payment of any fee. A complete tran- 
script of the account, shewing the dealings with it from 
time to time, may also be obtained on leaving a proper 
book for the same to be copied into, and certain fee 
stamps. 

Cash under the control of, or subject to, the order of InveBtment 
the Court, may be invested in Bank Stock, East qq^X ^ 
India Stock, Exchequer Bills, and £2 10s. per cent, 
annuities, and upon mortgage of freehold and copyhold 
estates respectively in England and Wales, as well as 
in Consolidated, Eeduced, and New £3 per cent, 
annuities (y). Of course, also, any funds in Court are 
liable to be invested in any mode prescribed by any 
settlement or will from which they arise. 

If in any action brought to recover certain property Application 
the defendant sets up a lien thereon for a certain sum ^t^gets^u^p a' 
of money, the plaintiff may at once take out a sum- Hen on pro- 
mons to be at liberty to pay into Court, to abide the ^^^ ^* 
result of the action, the amount of such lien, and any 
further sum that may be directed for interest or costs, 
and that upon such payment in, the property may be 
given up to him (z). 

An application is sometimes made for a writ of ne Ne exeat regno, 
exeat regno. This is a writ which issues to restrain a 
person from going out of the kingdom without the 
license of the Sovereign or of the Court (a). It was 
formerly in general issued only where the claim was of 

{x) Chancery Funds Amended Orders, r. 4. As to payment of money out 
of Court see post, pp. 201, 202. See also generally on the subject of Pro- 
ceedings in the Chancery Pay Office, Haynes' Gh. Pr. pp. 562-584. 

(y) Order xxii. r. 17. 

\z) Order l. r. 8. 

(a) Daniel's Gh. Fr. p. 1548. 
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an equitable nature — e.^., to prevent a trustee from 
going abroad. To take this instance, if a cestui qtce 
trust had reason to believe that his trustee, who had 
not accounted to him, was going abroad without ac- 
counting, he might issue a writ against him for an 
account, and then immediately apply to the Court ex 
parte, by motion, for this writ, which would be granted 
on due cause shewn by affidavits (ft). It has, however, 
been held (c) that since the Judicature Acts, 1873 and 
1875, the practice at Common Law and in Equity in 
respect of the arrest of a debtor on mesne process is 
assimilated, and that a writ of ne exeat regno in respect 
of an equitable debt will not be granted unless the 
applicant brings his case within the terms of the sixth 
section of the Debtors Act, 1869, a subject which has 
been already dealt with (d). 

In the course of an action in this Division money is 
frequently paid into Court to be dealt with by the 
Court in the action, and when persons have successive 
interests in it — e.g., if the income of the fund is given 
to one for life, and then the corpus to some other 
person or persons — it usually remains in Court until 
the happening of this ultimate event. In such cases 
it often happens that a beneficiary charges or disposes 
of his interest to some person, and, if so, to perfect the 
charge or disposition in his favour, he should obtain a 
stop order. This is an order preventing any fund in 
Court being paid out or otherwise dealt with without 
notice to the applicant. If the party against whose 
interest the stop order is desired consents, the applica- 
tion for it may be by summons in Chambers, but if not 
it must be by petition to the Court. The application 
must be supported by evidence shewing the interest of 
the party against whom a stop order is sought, in the 
fund in Court, and verifying the security or interest 
that has been acquired by the applicant. The summons 

(6) Daniel's Ch. Pr. pp. 1648-1562. 
(c) Drover v. Beyer, 49 L. J. (Ch.) 37. 
{d Ante, pp. 102, 103. 
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or petition, as the case may be, need not be served 
upon all parties to the cause or matter, but only on the 
persons whose interests are affected. The applicant 
for any such order is liable at the discretion of the 
Court or a Judge to pay any costs, charges or expenses 
which, by reason of the obtaining of any such order, 
shall be occasioned to any party to the cause or matter, 
or any persons interested in the fund (e). 

If a plaintiff does not proceed with due diligence in Delay in 
prosecuting the accounts and inquiries in Chambers, or ^3ts and 
generally in bringing the action to a conclusion, the inquiries. 
Court or Judge may require the party having the 
conduct of the proceedings, or any other party, to 
explain the delay, and may thereupon make such 
order with regard to expediting the proceedings, or the 
conduct thereof, or the stay thereof, and as to the costs 
of the proceedings, as the circumstances of the case may 
require ; and for the purposes aforesaid any party, or the 
official solicitor of the Court, may be directed to summon 
the persons whose attendance is required, and to conduct 
any proceedings and carry out any directions which 
may be given ; and any costs of the official solicitor 
are to be paid by such parties, or out of such funds as 
the Court or Judge shall direct; and if any such costs 
be not otherwise paid, the same are to be paid out of 
such moneys (if any) as may be provided by Parlia- 
ment (/). An application with regard to delay usually 
takes the form of a summons by some party that the 
conduct of the cause may be given to him (g). 

For the purpose of enablino; all persons to obtain pre- Search to 
cise information as to the state of any cause or matter, ascertain state 

•^ . of proceedings. 

and to take the proper steps for preventing improper 
delay in the progress thereof, the proper officer must at 
the request of any person, whether a party or not to 
the cause or matter inquired after, but on payment of 

(e) Order xlvi. rr. 12, 13 ; Daniel's Ch. Pr. pp. 223-224. As to a 
Distringas see post, pp. 223, 224. As to a Charging Order see ante, 
pp. 137, 138. 

(/) Order xxxiii. r. 9. 

(g) Dauiel's Ch. Pr. pp. 1082-1081 

a 
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the usual fee, give a certificate specifying therein the 
dates and general description of the several proceeding* 
which have been taken in such cause or matter in the 
Central Office (A). 

Coarse tobe If an action is instituted for the administration of 

two actions *^ estate, and the writ served upon the defendant, the 
cottimenced for personal representative, and subsequently a like action 

administration 7 -ii xi -.i-j-i.!. 

of any estate,, ^ commenced by another person interested m the 

S°V°bu°!S* ®^^^' ^^ ^^ evident that the defendant can by delaying 

in second the first plaintiff and assisting the second one, enable 

action. ^jjg latter to obtain judgment first. In such a case the 

proper course is for the plaintiff in the first action on 

discovering the judgment in the second action, to take 

out a summons entitled in the two actions, asking that 

he may have liberty to attend proceedings under the 

judgment in the second action, that he may have 

the conduct of such proceedings given to him, and 

that the costs of his action may be costs in the second 

action. And such an order will usually be made (i). 

Application for If ^^y pcrson who is a ward of Court is desirous of 
^fCo^rtto^'^ contracting marriage, an application for leave to marry 
marry. must be made. The application is made by petition, 

stating (1) the age of the ward ; (2) the nature and 
amount of his or her fortune ; and (3) the contemplated 
marriage, and the age, rank, position, and fortune of 
the person to whom the infant is proposed to be 
married, and praying for an inquiry whether the mar- 
riage is a proper one. The order made on the petition 
refers the matter to Chambers, where — the Chief Clerk 
being first satisfied of the fitness of the match — ^the 
settlements are considered, settled, and approved, and 
an order is ultimately made that on the execution of 
the settlements the parties be at liberty to marry (k). 



i 



th) Order lxi. r. 24. 

[t) Rhodes T. BaiTettj Ex parte Singleton, L. B. 12 Eq. 479. Should 
it happen that the actions are assigned to different Judges, before taking out 
the summons the plaintiff in the firsr action must get it transferred to the 
Judge to whom the other action is assigned. 

{k) Daniel's Ch. Pr. pp. 1206-1214. As to an application under 18 & 19 
Vict. c. 43, see post, pp. 221, 222. 
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In some cases a direction is given by the Court for Direction for 
something to be done or carried out in Chambers, and ^1,^^" *° * 
for such matters it is not always necessary to draw up Chambers; 
An order, but a note of the direction may be obtained 
from the Eegistrar, and the matter proceeded with 
upon that (/) ; thus, a direction may be given by the 
Court for the settlement of a deed in Chambers in case 
the parties differ as to it. In this particular case there as, for 
is a special regulation as to the mode of procedure getST deed if 
which it would be well to notice, and it is as follows : — parties differ. 
A summons to proceed is issued, and upon the return 
thereof the party entitled to prepare the draft deed is 
directed to deliver a copy thereof, within such time as 
the Judge shall think fit, to the party entitled to object 
thereto, and the party so entitled to object is directed 
to deliver to the other party a statement in writing of 
his objection (if any), within eight days after the 
delivery of such copy, and the proceedings are then 
Adjourned until after the expiration of such period of 
-eight days (m). 

Where any r^al or personal estate forms the subject Application for 
of any proceedings in the Chancery Division, and the f*^me°of°real 
Judge is satisfied that the same will be more than or personal 

(ist&tfi or uart 

sufiScient to answer all the claims therein which ought of coi^im of 
to be provided for in such proceedings, the Judge may personal estate, 
at any time after the commencement of the proceedings, 
allow to the parties interested therein, or anyone or more 
of them, the whole or part of the annual income of the 
real estate, or a part of the personal estate, or the whole 
or part of the income thereof up to such time as the 
Judge shall direct (n). Under this provision an order 
for maintenance will be able in many cases to be ob- 
tained at a very early stage of the proceedings, instead of 
waiting, as was formerly necessary, till the matter had 
been before the Chief Clerk, and he had certified that 
there was a clear balance applicable to that purpose. 

{I) Order lv. r. 29. 
(fn) Ibid. r. 84. 
(n) Order l. r. 9. 
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CHAPTEE IV. 

PROCEEDINGS TO CONCLUSION. 

In Chapter II. of this Part the proceedings in Chambers 
under the judgment were considered to their conclusion, 
that conclusion being the Chief Clerk's certificate (o). 
We have now to deal with the proceedings subsequent 
to this to their close. 

Further con- Every judgment directing accounts and inquiries to 
aJw^s^re- ^® taken and made always reserves the further con- 
served, sideration of the action ; for it is evident that after 
the accounts and inquiries have been proceeded upon 
before the Chief Clerk in Chambers, and he has made 
his certificate, the cause must again come before the 
Court to be finally disposed of, for the Chief Clerk's 
certificate only certifies a number of facts, and it is for 
the Court subsequently to act on these facts as found 
by the Chief Clerk. This being so, it is manifestly of 
great importance that the Chief Clerk should have 
accurately certified the facts ; and that this should be 
so to the fullest extent, there exists the power of taking 
the opinion of the Judge on any point as it arises, or of 
applying to vary it, as has been already mentioned (/?). 

Canse set down The step to bring the action to a conclusion, is to 

coMideration. ^^^ ^^ ^^^^ *^^ ^^^ hearing, or, as it is called, for 
hearing on further consideration. The action cannot bo 
thus set down until the expiration of eight days from 
the filing of the Chief Clerk's certificate, unless this 
time is waived by the other side. If it is not set down 

(o) Ante, pp. 179, 180. 
(p) Ibid. 
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"by the plaintifif or party having the conduct of the 
proceedings within fourteen days from the filing of the 
Chief Clerk's certificate, it may be set down by any 
other party. The mode of setting it down is to hand 
into the Eegistrar^s clerk a written request signed by 
the solicitor setting it down, asking that it may be set 
down, and to produce to him the judgment or order 
which adjourned the further consideration, or an office 
copy thereof, and an office copy of the Chief Clerk's 
certificate, or a memorandum of the date when the 
certificate was filed, indorsed on the request by the 
proper officer. The cause is then set down, but is not 
allowed to be put in the paper for hearing until after 
the expiration of ten days from the day on which it was 
set down ; and notice of its having been set down must 
be given to the other parties at least six days before 
the day for which the same is marked for hearing (q). 
The practice is in general the same as on the original 
hearing (r), but no further evidence than the certifi- 
cate as to matters directly in issue in the cause will be 
received, but the Court will draw conclusions from 
statements in the certificate. Any matters not directly 
in issue may, if the Court thinks proper, be proved by 
affidavit (s). The party who has set the cause down 
must leave in Court with the Judge's secretary for the 
use of the Judge, a copy of the judgment or order which 
adjourned the further consideration, and also of the Chief 
Clerk's certificate : and if minutes of the proposed 
order on further consideration have been prepared, two 
copies thereof should be left. 

An action may be heard on further consideration as Hearing in 
a short cause under the same circumstances and iii gideration as a 
the same manner as has already been pointed out short cause, 
with regard to the original hearing (<), and no consent 
of the other parties is necessary to its being marked ^^^^^ ^^^ 
"short." The judgment also, when pronounced, jn^gment. 

{q) Order xxxvi. r. 21. 

(r) Ante, pp. 162, 163. 

(«) DanieFs Oh. Pr. pp. 1228, 1229. 

[t) Ante, pp. 169, 170. 
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is drawn up, settled, and passed and entered, in a 
similar manner (u). 

In certain cases the further consideration may be 
heard in Chambers — viz., where the order to be made 
is for the distribution of an insolvent estate, or for 
the distribution of the estate of an intestate, or for the 
distribution of a fund amongst creditors or debenture- 
holders (a?). 

The Court will, when possible, give a final judgment 
on this hearing on further consideration, declaring the 
rights of the parties, dealing with the whole property 
the subject of the action, and directing the taxation 
and payment of costs. In some cases, however, to at 
once finally dispose of the whole action is impossible, for 
there may be further matters necessary to be inquired 
into, and when this is so the action will be disposed of 
only as far as it can be up to that time ; any further 
accounts and inquiries that appear necessary or ad- 
visable will be directed, and as to them the cause will 
stand in the same position as originally ; that is to say, 
these further accounts and inquiries will have to be 
proceeded with in Chambers, a further Chief Clerk's 
certificate obtained, and there will be then another 
hearing on further consideration. 

And even although the action may not require any 
further accounts and inquiries, or any further actual 
hearing, yet in many cases it is necessary that the 
Court should retain control over persons and property — 
e.g,j where there are infants, wards of Court, or where 
there is a fund in Court on which the dividends have 
to be paid to certain persons, and ultimately the corpus 
to others. In all such cases as this, the judgment on 
further consideration reserves liberty to apply, so that 
on any point that may be necessary the parties may 
from time to time apply to the Court in the existing 
action. 



(m) Ante, p. 168. 

{x) Order lv. r. 2 (16). 
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The next thing to observe on is the enforcement and Enforcement 
carrying out of the judgment. The order on further *°t of "^*"* 
consideration in some cases may direct money to Le judgment, 
paid by one of the parties, and the different modes of 
enforcing such a judgment as this have already been 
pointed out {y) ; in other cases it may direct some act 
to be done by one of the parties other than payment 
of money, and here again the modes of proceeding 
have been pointed out (2), but the process of attachment 
for contempt of Court is, however, of more constant 
occurrence in this than in the Queen's Bench Division. 

An application for an attachment is made to the Court Attachment 
by motion, of which notice has been duly served, and o7court"^* 
if such motion is founded on evidence by affidavit 
— as is always the case — a copy of any affidavit 
intended to be used must be served with the notice 
of motion (a). Personal service of such notice is not 
necessary ; it is sufficient if served in the way ordinary 
notices and proceedings in an action are served (&). In 
support of the motion it must be shewn that the judg- 
ment or order directing the doing or not doing of the 
act in respect of which the attachment is sought, was 
served upon the person, or in some way brought to his* 
knowledge, and that there has been a breach of it. 
Upon this contempt being shewn the party will, unless 
he can shew some good excuse, be committed to prison. 
How long he remains there is a matter of discretion 
with the Court, but he is usually allowed to clear his 
contempt by doing, or undertaking to do, or not to do, 
the act in question, as the case may be, and paying the 
costs incurred by his disobedience. This is called 
purging or clearing his contempt. 

In some cases there may be money in Court which is Dealing with 
dealt with by the judgment or order on further considera- co^urt^ ^ 
tion. In such a case, if in cash it may simply be directed 

(y) Ante, pp. 133-138. 
(z) Ante, pp. 1S8, 139. 
(a) Order lii. r. 4. 

(6) Browning v. Sabin, 6 Ch. Div. 511 ; 46 L. J. Ch. 728. In re a 
Solicitor, 13 Ch. D. 15i ; 49 L. J. Ch. 295. 
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to be paid to the party or parties entitled, or if in- 
vested in stock the stock may be directed to be trans- 
fen*ed to such party or parties, or it may be directed 
to be sold, and the proceeds of such sale so paid. When 
cash in Court is directed to be paid out, a cheque is^ 
obtained by simply leaving the judgment or order at the 
office of the Pajrmaster-General and bespeaking it, and 
it will be usually ready after the lapse of two or three, 
days. The party to receive the money then attends, 
with his solicitor (who must previously have been 
identified at the Chancery Pay Office), who identifies him 
as the person named in the judgment or order, and he 
receives his cheque. Where stock is to be transferred 
or sold, directions to this effect are bespoken at the 
Registrar's Office in the first instance, which is done by 
simply leaving the judgment or order there. The- 
directions when obtained are taken, together with such 
judgment or order, to the Paymaster-Generars Office^ 
and the transfer or sale is effected, and in this latter 
case a cheque obtained as above detailed (c). 

We have said that the judgment or order on further 
consideration usually deals with the question of costs. 
Sometimes by it the costs are directed to be paid by 
one of the parties, but in a very great number of cases- 
they are ordered to be paid out of some fund in 
Court. The general subject of costs has already been 
considered {d), and it is not therefore necessary to add 
much here, but the student should be reminded that 
as there is not usually any issue tried by a jury in 
this Division, it is generally necessary for the Court 
to give a direction as to costs, and costs are in the dis- 
cretion of the Court (e). 

Sometimes an order directs costs to be paid by one 
party to another, the same to be taxed in case the parties, 
differ. When the order is to this effect, the proper 

(c) See generally as to proceedings in the Chancery Pay Office, Haynes** 
Ch. Pr. pp. 562-684, also ante, pp. 192, 193. 

(d) Ante, Part II. Chap. V. pp. 27, 28, 143-149. 
\e) Order lxv. r. 1, ante, p. 143. 
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course is for the party claiming the costs to bring his 
bill into the Taxing Ofl&ce and give notice thereof to 
the other party, and at any time within eight days 
after such notice such other party has liberty to inspect 
the same without payment of any fee. At any time 
before the expiration of the eight days, or such further 
time as the Taxing Master shall in his discretion allow, 
such other party must either agree to pay the costs or 
signify his dissent therefrom, and is thereupon at 
liberty to tender a sum of money for the costs ; but 
where he makes no such tender, or where the party 
claiming such costs refuses to accept the sum so ten- 
dered, the taxing officer proceeds to tax the costs, and 
where the taxed costs do not exceed the sum tendered 
the costs of the taxation are borne by the party claim- 
ing the costs (/). 

The proceedings to tax costs in this Division are of Taxation. 
a more formal and lengthy character than in the Queen's 
Bench Division (g), on account of the different class of 
cases involved — a reason which indeed accounts for 
nearly all differences in practice in the two Divisions — 
for, as a Chancery action generally necessarily lasts 
much longer than one in the Queen's Bench Division, 
and naturally the bills of costs therefore are usually 
much heavier, it is unfortunately impossible that they 
can be disposed of in the same summary way as they 
can be there. 

The proceedings to taxation in the Chancery Divi- Proceedings on 
sion are as follows : — The plaintiffs solicitor certifies on taxation, 
the original judgment or order directing taxation, that 
it has not akeady been referred to any Taxing Master, 
and leaves it with one of the Taxing Masters, who is 
called the Sitting Master of the day. He refers it to 
one of the Taxing Masters for taxation in proper rota- 
tion (A), and in any future taxation of costs in the same 

(/) Order lxv. r. 27 (34). - 

(g) As to which see ante, pp. 146, 147. 

(A) Order lxy. r. 18. 



204 



PllOCEEDI^'US TO CONCLUSION. 



WaiTaut ou 
leaving. 



Warrant to 
tax. 



Certificate of 
taxation. 



Beyiewing 
taxation. 



action no fresh reference is necessary, but it will take 
place before the same Master. The solicitor then 
leaves a copy of the judgment or order with the Taxing 
Master to whom the taxation has been referred, and 
informs the different solicitors who he is. The 
solicitors then prepare and leave their costs, with 
all necessary vouchei*s, and on leaving them a memo- 
randum of their being left, called a warrant on leaving, 
is issued and served on the other solicitors. All the 
bills to be taxed being left, the plaintiffs solicitor 
procures an appointment and issues a warrant to tax, 
being a memorandum containing a note of the appoint- 
ment, and this is served on the other solicitors. The 
appointment is then attended, and the bills being taxed 
and completed, the Master gives his certificate of 
taxation, in which he certifies what is the amount of 
each party's costs. If these costs are ordered to be 
paid out of a fund in Court, the judgment and an office 
copy of the certificate of taxation are taken to the Pay- 
master-Generars Ofl&ce, and the cheques bespoken and 
received in the ordinary way. If any party entitled 
to costs neglects to bring in his bill for taxation or to 
procure the same to be taxed, the Taxing Master may 
certify the costs of the other parties and certify such 
neglect, or may allow such party so neglecting a nomi- 
nal or other sum for such costs, so as to prevent any 
other party being prejudiced by his conduct (i). 

If any party is dissatisfied with the taxation of the 
costs in either the Chancery or the Queen's Bench 
Division, he is entitled to bring the point before the 
Court or a Judge. The course to obtain this review 
of the taxation is to deliver to the other party inte- 
rested therein, and carry in before the Taxing Master, 
objections in writing to the taxation, before the Master 
signs his certificate or allocatur, specifying therein by a 
list in a short and concise form, the items or parts 



(t) Order lxt. r. 27 (28). 
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objected to, and the grounds and reasons for such 
objections, and he may thereupon require the Taxing 
Master to review the taxation in respect thereof {k). 
The Taxing Master must then reconsider the matter 
and may receive further evidence if he thinks fit, and 
must in his certificate or allocatur give his reasons or 
grounds of decision and any special facts or circum- 
stances relating thereto (l). If the party is still dis- 
satisfied he may within fourteen days from the date of 
the certificate or allocatur, or such other time as the 
Court or Judge or Taxing Ofl&cer at the time he signs 
the certificate or allocatur may allow, take out a sum- 
mons to review the taxation (m), and the matter then 
comes before the Judge in Chambers, who may deal 
with it tliere or adjourn it into Court. Such applica- 
tion is heard and determined by the Judge upon the 
evidence that was before the Taxing Master, and no fur- 
ther evidence is received at the hearing of the sum- 
mons unless the Judge otherwise directs {n). 

It should be noticed that the County Courts have a County Courts 
general jurisdiction in matters of an equitable cha- ^^^^ 
racter, where the matter in dispute does not exceed 
£500 in value. They have, however, no jurisdiction 
to entertain an action for an injunction, though they 
may grant an injunction as incidental to other mat- 
ters in which they have jurisdiction {o). There is no 
absolute rule that because the matter in dispute does 
not exceed £500 proceedings should be brought in the 
County Court. 

{k) Order lxv. r. 27 (39). 

(l) Ibid. (40). 
(to) Ibid. (41). 

(n) Ibid. (42). Generally on tbe subject of Costs and Taxation of 
Costs see Order lxy., and ante, pp. 27, 28, 143-149. 

(o) 28 & 29 Vict. c. 99 ; 30 & 31 Vict. c. 142, s. 9 ; 31 & 32 Vict. 
a 40, 8. 12. As to their jurisdiction in matters coming "witbiu the Queen^s 
Bench Division see ante, pp. 143, 144. 
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CHAPTEE V. 

ON CERTAIN SPECIAL PROCEEDINGS. 

It has been stated (p) that in some cases proceedings 
may be commenced by petition, motion, summons 
and special case (q). These require to be noticed, as 
also do one or two other special proceedings. 

PetitioM. A petition, when dealing with it as an interlocutory 

proceeding, we defined as a written application to the 
Court containing a statement of facts and praying 
for a certain order (r). The same definition is equally 
applicable to a petition as a means of commencing 
proceedings, except that here it is specially allowed 
by the provisions of some statute. 

A petition under the statutory jurisdiction of the 
Court is intituled or headed in the matter of the Act 
of Parliament under which the petition is presented, 
and also in the matter of the particular trust, or pro- 
perty, or person to which it relates, and should state 
the facts concisely, and be divided into paragraphs 
numbered consecutively (s). As has already been 
stated with regard to interlocutory petitions (t), the 
petition is lodged at the Registrar's Office, and in addi- 
tion an originating petition has to be marked with the 
name of one of the Judges, to be ascertained in the 
same way as in the case of an action commenced in the 

(p) Ante, p. 1 60. 

Iq) The originatiDg of proceedings by Special Case nnder 13 & 14 Vict, 
c. 85, is revived by Order xxxiT. r. 8. 
(r^ Ante, p. 183. 

(s) Order Lii. r. 18. Daniel's Ch. Pr. 1452. 
[t) Ante, p. 183. 
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Chancery Division (u). Every petition states at its 
foot the names of the persons on whom it is proposed 
to serve it, and they are called the respondents, and if 
no person is intended to be served a statement to that 
effect is made at the foot thereof (x). The petition 
being presented it is answered as before explained in 
the case of interlocutory petitions (y). The petition 
is not usually signed by counsel. If any parties to it 
are under disability, the same rules apply as in the 
case of parties to an action being under disability. 

Service of the petition is effected by delivering to the Service of 
person to be served a true copy of the petition with the p®*^**^°- 
foot-note and the fiat (z) thereon, and at the same time 
shewing him the original (a). The rules generally as to 
service of a writ in an ordinary action (b) apply to 
service of a petition. At least two clear days must 
elapse between the service of the petition and the day 
appointed for its hearing (c) ; and generally the same 
rules apply as to the hearing and subsequent drawing 
up and perfecting of the order as have already been 
mentioned in considering interlocutory petitions {d)r 

We will now proceed to notice some particular in- 
stances of proceedings commenced by petition under 
the Statutory Jurisdiction of the Court : 

1. Petitions under the Legacy Duty Act (e), — Where Legacy Duty 
any person who is an infant or beyond seas is entitled ^^^ 
to any legacy or the residue of any personal estate 
chargeable with legacy duty, the executor or adminis- 
trator may, after deducting the duty, pay or transfer 
the same into Court to the account of the person or 

{u) Order y. r. 9 ; see ante, p. 160, as to tbe mode of ascertainment of 
the particular Judge. 
{x) Order lit. r. 16. 
iy) Ante, p. 183. 
{z) That 18 the ** answering" of the petition — viz., the date of hearing, &c . 

(a) Daniel's Ch. Pr. p. 1455. 

(b) Ante, pp. 48-53. 

(c) Order lii. r. 17. 

(d) Ante, p. 186 ; see also p. 184| as to Costs on FetiUons. 
(6) 86 Qeo. 3, c. 52. 
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persons for whose benefit the same is so paid or trans- 
ferred. The money paid in is invested and the 
dividends accumulated. The person or persons entitled 
may obtain payment out of Court by an ex parte peti- 
tion, or ex parte motion, in a summary way on proper 
proof of identity ; and if paid in on account of infancy, 
on proof also of having attained full age. The pay- 
ment into Court under this Act of a legacy belonging 
to an infant does not constitute the infant a ward of 
Court (/). 

When appli- If the sum paid or transferred into Court does not 

cation by exceed £1,000 cash or £1,000 nominal value of stock, 

the application for payment out is made by ex parte 

summons at Chambers (g). 

Petitions under 2. PetitioTis under the Lands ClavMs Consolidation 
ConBolidation" ^^^> \^^^ (h). — Prior to this Act every company au- 
Act, 1846. thorized by Act of Parliament to acquire lands for 
undertakings or works of a public nature included in 
its special Act the powers and provisions which were 
necessary to enable the company to take such lands ; 
but by this Act the usual provisions were consolidated 
therein, and were made applicable to all future under- 
takings authorized by statute, except so far as they 
might be varied or excepted by the special Act (i). 

The special particular in which we require to notice 
this Act is in the case of land being taken, in which 
persons who are under some disability are interested. 
In such cases the value of the property is arrived at by 
two surveyors, one nominated by the promoters of the 
undertaking and the other by the other party, and if 
they differ, by a third surveyor appointed by two jus- 
tices on the application of either party after notice to 
the other. 



(/) Daniel's Ch. Pr. pp. 1911-1914, 

(a) Order lv. r. 2 (4). 

(A) 8 & 9 Vict. c. 18. amended by 23 & 24 Vict. o. 106. 

{i) Daniers Ch. Fr. p. 1861. 
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The amount of the purchase-money being thus as- Dealing with 
certained, it is paid into the Bank with the privity of ™oney- 
the Paymaster-General of the Court, and placed to a 
proper account there, and invested in Consols until it 
can be applied to one of the following purposes — viz. : 
(1) the purchase or redemption of the land tax, or dis- 
charge of any debt or incumbrance affecting the land in 
respect of which the money has been paid, or affecting 
other land settled to the same uses or trusts ; (2) in 
the purchase of other lands to be settled to the same 
uses or trusts ; (3) if the money is in respect of any 
buildings, in removing or replacing such buildings, or 
substituting others in their stead; or (4) in payment 
to any person becoming absolutely entitled. 

Applications under this Act are frequent, for — the instances of 
money being simply paid into Court as above mentioned, ff-^g^J^^*^ "°^®^ 
— at first, perhaps, a temporary investment may be re- 
quired, then a permanent investment, and finally pay- 
ment out of Court to the person absolutely entitled. To 
accomplish each of these objects different applications 
have to be presented, and the costs of the same, if 
proper under the circumstances, fall upon the company. 
All applications for interim and permanent investments, ce°rtohi°cL^ 
and for payment of dividends, are now to be disposed 
of by summons in Chambers (k). It should be men- Course where 
tioned that if the purchase-money does not amount to Sumey^der 
£200, instead of being paid into Court as just mentioned, ^200 and £20 
it may be paid to two trustees to be nominated on behalf ^ ^* 

of the persons entitled, in the manner pointed out by 
the Act, and if the money does not exceed £20 it may 
instead be paid to the husband, guardian, committee, or 
trustee of the person entitled to the rents and profits 
of the lands taken. 

In the case of applications under this or any other Affidavit 
Act of Parliament directing the purchase-money of any guch^petition. 
property sold to be paid into Court, any persons claiming 

(A:) Order lv. r. 2 (7). 
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to be entitled to the money so paid in, must make an 
affidavit, not only verifying their title, but also stating 
that they are not aware of any right of any other person, 
or of any claim made by any other person, to the sum 
claimed, or any part thereof ; or if the applicants are 
aware of any other right or claim, they must in such 
affidavit state or refer to and except the same (Z). 

Trnstee Relief 3. Petitions under the Trustee Relief Acts, 1847 and 
fg^/®*''*"^ 1849 (m).— The object of these Acts is to afford to per- 
sons standing in the position of trustees a means, in 
the event of disputes arising as to who is entitled to 
trust funds held by them, of determining the point with- 
out running the risk they would necessarily do in pay- 
ing the money over simply on their own judgment. 

Payment into The course to be taken under these Acts is for the 
trustee seeking relief to file an affidavit (which having 
to be acted on the Chancery Pay Office requires to be 
printed), giving his name and address, and an address 
for service, particulars of the trust funds, a short de- 
scription of the trust, the names and descriptions of all 
persons interested to the best of his knowledge, and 
submitting to the jurisdiction of the Court. If it is 
deemed unnecessary to have the money invested in the 
meantime, the affidavit should also contain a statement 
to that effect, otherwise, on payment into Court, it 
will be invested. On production of an office copy of 
this affidavit, the money or stock may be paid or trans- 
ferred into Court without any order for that purpose. 
If there are several trustees, the payment or transfer 
in may be made by the majority of them, and if 
any difficulty arises through their disagreement on 
the point of payment or transfer into Court, the 
Court may order it to be done on the petition 
of the major part of the trustees. Any person who 
beconjes by force of circumstances a trustee, is a 
trustee within the meaning of these Acts, and may 

(/) Order lii. r. 18. 

(»0 10 & 11 Vict. c. 96; 12 & 13 Vict. c. 7. 
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take advantage of their provisions — e.g., a mortgagee 
who has sold under his power of sale, and has a balance 
in his hands after payment of his principal, interest, 
and costs. 

An extension of the circumstances under which the Sect. 25 (6) 
provisions of the Trustee Belief Acts may be taken fct^isVs!""^ 
advantage of is made by sect. 25, sub-sect. 6, of the 
Judicature Act, 1873 {n). The sub-section referred to 
is that which provides that an absolute assignee of a 
chose in action, after giving notice of his assignment to 
the holder of the chos3, may sue in his own name, and 
it concludes as follows : — " Provided always that if the 
debtor, trustee, or other person liable in respect of such 
debt or chose in action shall have had notice that such 
assignment is disputed by the assignor, or any one 
claiming under him, or of any other opposing or con- 
flicting claims to such debt or chose in action, he shall 
be entitled, if he think fit, to call upon the several 
persons making claim thereto to interplead concerning 
the same ; or he may, if he think fit, pay the same into 
the Sigh Court of Justice under and in conformity with 
the provisions of the Acts for the relief of trustees^ 

The payment or transfer into Court having been Notice of 
made, notice is given by the trustee to the different P^y^^^^.^lJ 

' ... . transfer into 

persons mentioned in his affidavit. One or more of Court, 
these persons then presents a petition setting forth petition, 
the facts of the case, and giving an address for service, 
asking for the fund to be dealt with and disposed of as 
he contends it should be ; this petition is served on the 
trustee and all persons interested, and supported by 
affidavit, and in due course comes on to be heard, when 
the matter is disposed of. 

In cases in which the fund in Court, either in cash When 
or nominal value of the stock, does not exceed Bj^mons.'^ ^ 
£1,000, the application is now to be by summons in 
Chambers (0). 

(n) 86 & 37 Vict. c. QQ. 
(o) Order lv. r. 2 (5). 

P 2 
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Costs of It is usual for a trustee paying money into Court 

wrment in. binder these Acts to deduct therefrom, in the first in- 
stance, the costs of his so doing. He need not do so, 
however, and if he does not the Court will order pay- 
ment of his costs, provided of course it is a reasonably 
proper case for payment into Court If he has impro- 
perly taken advantage of the Act when he ought not 
to have done so, the Court can order him to pay the 
costs occasioned thereby (p). 

Trustee Acts, 4. Petitions under the Trustee Acts, 1850 and 1852 {q). 

1852. Under these Acts, when necessary (r), a petition may 

be presented for the appointment of new trustees, and 
for the vesting of any property in them, or simply for 

Vesting order, an Order vesting any property in any person, called a 
vesting order. Any petition for the appointment of 
new trustees must be supported by evidence shewing 
the willingness of the intended new trustee to act, and 
of his fitness. The former point is proved by the 
verification of his written consent, and the latter point 
by the affidavit of some person acquainted with him. 
The affidavit of fitness must not be made by the soli- 
citor of any of the parties. In addition to this, the 
nature of the trust, the persons interested in it, and 
the reasons of the application, have to be shewn by 

Stamp duty on affidavit (s). Any order made under these Acts dealing 

thesB Acts. ^^^^ a legal estate is liable to the same stamp duty as 
would have been payable if the same matter had been 
effected by deed. 

When appiica- ^j applications Under these Acts are now to be by 

tion to be by • n 1 • j ^ j 1 

summons. summons in all cases where a judgment or order has 
been given or made for the sale, conveyance or transfer 
of any property {t), 

{p) See hereon Daniel's Ch. Pr. pp. 1784-1797. 

(7) 13 & 14 Vict. c. 60, and 15 & 16 Vict, c 55, which are to be 
construed as one Act. 

(r) Which is comparatively rarely now, on account of the full proTisions 
for appointment of new trustees in the Conveyancing Act, 1881 (44 & 45 
Vict. c. 41, s. 31). 

(«) Daniel's Ch. Pr. pp. 1798-1832. 

(0 Order iv., rule 2 (8). 
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5. Petitions for the Opinion of the Court under Lord Petitions for 
jSL Leonardos Act (u), — Under the provisions contained 0^^°^?°°^ 
in this Act any trustee, executor, or administrator 

may apply for the opinion, advice, or direction of the 
Court on any question touching the management or 
administration of the trust property or the assets of 
the testator or intestate. The petition is served on all 
persons interested seven clear days before the hearing 
thereof (v), and if the trustee, executor, or adminis- 
trator acts upon the opinion, advice, or direction given, 
that exonerates him from further responsibility, unless 
he has been guilty of any fraud, wilful concealment, or 
misrepresentation in obtaining such opinion, advice, or 
direction. The opinion, advice, or direction of the 
Judge is passed and entered, and remains on record in 
the same manner as any order made by the Court or a 
Judge, and the same is termed " a judicial opinion," 
or "judicial advice," or " judicial direction," as the case 
may be {x). 

Questions of construction cannot be decided by a Scope of such 
petition under this provision : it is confined to matters P®*^*^°°** 
of administration (y). A petition under this Act re- 
quires to be signed by counsel, which is not the case 
with ordinary petitions. The application, instead of 
being by petition, may be by summons in Chambers 
founded on a written statement of facts, which state- 
ment must be signed by counseL 

6. Petitions under the Leases and Sales of Settled Petitions under 
Estates Act, 1877 (z), — Petitions may, under this Act, be sa^g of*Settied 
presented for the purpose of getting a lease or sale of Estates Act, 

A settled estate which could not otherwise be leased or 
sold on account of its being in settlement. The student 
is referred to the Act itself, which will now be rarely 

{u) 22 & 23 Vict. c. 35, s. 30, amended by 23 & 24 Vict, c 38, s. 9. 

(v) Order lii. r. 21. 

{x) Ibid. r. 22. 

iy) Daniers Ch. Pr. p. 1043. 

iz) 40 & 41 Vice, c 18. 
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after order to 
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used on account of the provisions of the Settled Land 
Act, 1882 (a). 

7. Petitions to wirvd up Companies under the Companies 
Acts, 1862 and 1867 (b), — There are various grounds 
for presenting petitions praying that a company may be 
ordered to be wound up — ^viz. : (1.) That the company- 
has specially resolved to wind up under the jurisdiction 
of the Court ; (2.) That it has not begun, or has sus- 
pended business for a year; (3.) That its members are 
reduced to less than seven ; (4.) That it is unable to 
pay its debts ; and (5.) It may be ordered to be wound 
up if it can be shewn to the Court that it is just and 
equitable that it should be wound up (c). The 
petition to wind up must be verified by affidavit and 
be advertised seven clear days before the hearing, 
once in the London Gazette, and if the company's 
registered office is within ten miles of Lincoln's Inn 
Hall, once in the London daily morning newspapers, 
or if not within this distance, then once in two local 
newspapers of the district. At the hearing of the 
petition, the necessary facts being proved, and no 
satisfactory cause shewn to the contrary, the order to 
wind up is made. Any creditors or shareholders are 
entitled to appear on the hearing of the petition, and 
if the order to wind up is made, and they have sup- 
ported the winding-up, they get their costs out of the 
con.pany's assets ; if the order is refused, then those 
creditors or shareholders who have opposed the winding- 
lip of the company get their costs against the person 
or persons presenting the petition. Every separate share- 
holder or creditor who appears does not get a separate 
set of costs, but one set of costs only is allowed for 
shareholders, and one set of costs for creditors. 

The order to wind up having been made and duly 
drawn up, passed, and entered, it is carried' into Cham- 

(a) 45 & 46 Vict. c. 88. See as to applications under that Act hj 
summons, post, pp. 222, 223. 
(6) 25 & 26 Vict. c. 89, and 30 & 31 Vict. c. 131. 
(c) 25 & 26 Vict. c. 89, s. 79 ; SO & 31 Vict. c. 131, ss. 40, 41. 
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bers and an official liquidator is appointed by the Chief 
Clerk. His duties are to get in the company's assets, 
and generally to act in bringing the administration 
thereof to a close (d). With regard to unpaid calls, 
he brings into Chambers two lists of persons who are 
liable thereon, who are called contributories. These 
lists were styled respectively the A. list and the B. list ; 
the A. list containing the names of those shareholders 
who were members of the company at the date of the 
order to wind up, and the B. list containing the names 
of those who were not then members, but who had not 
ceased to be members for one year prior to the date of 
the winding-up order, and to these latter recourse can 
be had if, after exhausting the liability of the former, 
there are still debts or liabilities of the company 
undischarged. The shareholders in the B. list are not, 
however, liable for debts of the company contracted 
after they ceased to be members (e). The accounts of 
liquidators are passed and verified in the same manner 
as receivers' accounts (/). 

The definition already given of a motion, when Motions, 
treating of it as an interlocutory proceeding — viz., an 
application made to the Court without any written 
statement (g) — is equally applicable to a motion as a 
means of commencing proceedings. However, such a 
motion is not of constant occurrence ; an instance of 
it would occur in the enforcing of an agreement for 
the remuneration of a solicitor under the Solicitors* 
Eemuneration Act, 1870 (A), and also in an application 
under the Legacy Duty Act (i). Another instance 
would be an application that a solicitor should answer 
matters on affidavit, or that he should be struck off the 
EoUs. With regard to such motions as these against 

d) See his powers detailed in 2d & 26 Yict. c. 89, r. 95. 
(e) 25 & 26 Vict. c. 89, s. 38. 
(/) Order l. r. 23 ; ante, p. 189. 
(a) See ante, p. 184. 
0i) 33 & 34 Vict. c. 28, s. 8. 

i) See ante, p. 208. 
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Jndge. 



Summonses. 



solicitors, the notice of motion must state in general 
terms the grounds of the application ; a copy of any 
affidavit intended to be used must be served with the 
notice of motion (j); and the notice of motion must be 
served not less than ten clear days before the time 
lixed by the notice for making the application (k). 

Where the commencement of any proceeding is by 
motion, the notice of motion must be taken to the writ 
department of the Central Office, and it is the duty of 
the proper officer there to mark the same with the 
name of one of the Judges, to be ascertained in the 
same way as in the case of an action commenced in 
the Chancery Division (/). 

A summons we have previously defined as a written 
application made in a Judge's Chambers (m), which 
definition is equally applicable to a summons as a mode 
of commencing proceedings. Summonses originating 
proceedings are sealed in the Central Office, and a 
duplicate thereof filed there, the day and hour for 
attendance being left to be added afterwards in the 
margin or at the foot thereof, and being inserted in the 
Chambers of the Judge to whom the matter is assigned, 
who is ascertained in the same way as in the case of 
an action commenced in the Chancery Division (/i). 
The service must be made seven days before the 
return day of the summons, and if this is not done an 
indorsement may be made upon the summons, and on 
the copy for service, containing a fresh appointment, and 
duly sealed, and the indorsement and summons are 
served together. The parties served must enter 
appearances in the Central Office, and give notice 
thereof before they can be heard on the summons (o). 



(j) Order lii. r. 4. 
{k) Ibid. r. 5. 

(Z) Order t. r. 29 ; see ante, p. 160, as to the moie of ascertainment 
of the particular Jadge. 
(m) Ante, p. 185. 
(n) Order v. i. 9; ante, p. 160. 
(o) Order lv. rr. 20-24. 
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We have already noticed several matters which, instances of 
ordinarily commenced by petition, may under certain commenc^* by 
circumstances be commenced by summons, and will sammons. 
now in addition mention several others. 



1. Summonses for the Administration of the JEstates q/' Administration 
Deceased Persons (p). — An originating summons for this 
purpose may be issued by any person claiming to be 
interested either as creditor, legatee, or next of kin, 
against the executor or administrator, for the adminis- 
tration of the personal estate of the deceased, or of any 
real estate devised to trustees in trust to sell. The 
summons is intituled in the matter of the deceased 
person, and between the applicant as plaintiff and the 
executor or administrator as defendant. The hearing 
takes place in Chambers, and on account of this the 
proceedings are usually less expensive and more ex- 
peditious than a regular action for the purpose. This 
mode of proceeding can only be had recourse to in 
simple cases, and provided there is no special or 
peculiar relief sought ; thus, an executor or adminis- 
trator cannot be charged with wilful default on such a 
summons (q). 

If an action for administration is brought after an Stay of 
order has been made upon an administration summons, administration 
the action will be stayed unless further relief can be after order 
obtained in the action than upon the summons. The summons, 
practice to be observed as to service of notice of the 
order, and obtaining leave to attend the proceedings. General 
and generally except as above mentioned, is the sama P^'°^*®^°8*'' 
as in an ordinary action (r). 

To a certain extent the procedure by means of 
this summons must in the future be considered 
obsolete, on account of the summons now allowed under 
the Kules of 1883, and which is next dealt with. 

(p) 15 & 16 Vict, c 86, s. 4.'). 

iq) DanieVs Ch. Pr. pp. 1071-1076. 

(r) Haynes' Ch. Pr. pp. 413, 414. 
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2. Originating Summonses relating to Administration 
and other matters, under the Mules of 1883 (s). — It is 
now provided by the Eules of 1883, that the 
executors or administrators of a deceased person 
or any of them, and the trustees under any deed or 
instrument or any of them, and any person claiming 
to be interested in the relief sought as creditor, devisee,, 
legatee, next of kin, or heir-at-law or customary heir 
of a deceased person, or as cestui que trust under the 
trust of any deed or instrument, or as claiming by as- 
signment or otherwise under any such creditor or other 
person as aforesaid, may take out, as of course, an 
originating summons returnable in the Chambers of a 
Judge of the Chancery Division, for such relief of the 
nature or kind following, as may by the summons be 
specified, and as the circumstances of the case may 
require (that is to say), the determination, without an 
admiriistration of the estate or trust, of any of the 
following questions or matters : — 

(a.) Any question affecting the rights or interest* 
of the person claiming to be creditor, de- 
visee, legatee, next of kin, or heir-at-law, or 
cestui que trust : 

(b.) The ascertainment of any class of creditors, le-^ 
gatees, devisees, next of kin, or others : 

(c.) The furnishing of any particular accounts by the 
executors or administrators or trustees, and 
the vouching (when necessary) of such 
accounts : 

(d.) The payment into Court of any money in the 
hands of the executors or administrators or 
trustees : 

(e.) Directing the executors or administrators or 
trustees to do or abstain from doing any 



(«) Order lt. rr. 3, I. 
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particular act in their character as such 
executors or administrators or trustees : 
( f. ) The approval of any sale, purchase, compromise, 
or other transaction : 

(g.) The determination of any question arising in the 
administration of the estate or trust (t). 

It will be noticed that the great importance of the Effect of 

« • .... •,■,. _j. • i.r. • J. V provision. 

foregoing provision is in enabling certain things to be ^ 
done without a general administration. To have had 
the assistance of the Court in any of the foregoing 
matters would formerly have necessitated a suit for the 
general administration of the estate, or for the general 
carrying out the trusts of the settlement or will. 

Any of the persons above mentioned may also in For general 
like manner apply for and obtain an order for — purposes. 

(a.) The administration of the personal estate of the 
deceased : 

(b.) The administration of the real estate of the 
deceased : 



(c.) The administration of the trust (u). 

The parties to be served with any such summons as Parties to be 

served wit' 
summons. 



now under consideration will be generally the parties ^^^^® ^^* 



interested, the residuary legatees or next of kin, or some 
of them, or the executors or administrators, as the case 
may be (x) ; and the Court may direct such other persons 
to be served as they or he may think fit (y). The Evidence, 
summons must be supported by such evidence as the 
Court or a Judge may require, and directions may be 
given as they or he may think just for the trial of any 
question arising thereout (z). The Court or Judge may 
give any special directions touching the carnage or 

{t) Order lt. r. 8. 
(u) Ibid. r. 4. 
{x) Ibid. r. 5. 
(y) Ibid. r. 6. 
(z) Ibid. r. 7. 
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execution of the judgment pronounced on tliis sunnnons, 
or the service thereof upon persons not parties as they 
or he may think just (a) ; but it is not obligatory on 
the Court or a Judge to pronounce or make a judg- 
ment or order, whether on summons or otherwise, for 
the administration of any trust, or of the estate of any 
deceased person, if the questions between the parties 
can be properly determined without such judgment or 
order (h). 

When any such summons as is now being dealt 
with has been taken out, every subsequent summons 
relating to the same estate or trust must be marked 
with the name of the Judge to whom for the time 
being the matter is assigned, and in case any such sub- 
sequent summons shall be marked with the name of 
another Judge, it is the duty of the executors, ad- 
ministrators, or trustees to apply for the transfer to 
such first mentioned Judge of such subsequent 
summons (c), who may without further consent order 
the transfer accordingly (d). 

Extent of in- The issue of a summons not for general administra- 

lommons^with ^^^^> ^^^ ^^^ ^^^ ^^ ^^® limited purposcs before men- 
executor's tioned, is not to interfere with or control any power or 
powers. discretion vested in any executor, administrator, or 

trustee, except so far as any such interference or control 
may necessarily be involved in the particular relief 
sought (e). 



Further con- 
sideration in 
(.'hambers. 



Generally, with regard to any matter originating in 
Chambers, if at the first, or any subsequent hearing, it 
has been adjourned for further consideration, such matter, 
unless specially adjourned into Court, is brought on for 
further consideration by summons, which may be taken 
out by the plaintiff or party having the conduct of the 



(a) Order lv. r. 9. 

(b) Ibid. r. 10. 

(c) ibid. r. 11. 

{d) Order xlix. r. 6. 
(e) Order ly. r. 12. 
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proceedings, after eight days from the filing of the Chief 
Clerk's certificate, and after the expiration of fourteen 
days from the filing of the certificate, such summons may 
be taken out by any other party. Six days must elapse 
between the service and hearing of the summons (/). 

3. Summonses for Guardianshi'p and Maintenance Guardianship 
(g), — The object of such an application as this is to maintenance 
have a guardian appointed to some infant, and to obtain summons, 
an allowance for the infant's support. The summons 

is intituled in the matter of the infant, and is disposed 
of in Chambers. In support of it evidence must be 
given of the age of the infant ; the nature and amount 
of his fortune and income ; what relations he or she 
has ; and the fitness of the proposed guardian Qi), Of 
course when there is an existing suit there is no neces- 
sity to have recourse to this special provision, but the 
application for guardianship and maintenance is made 
as an interlocutory step therein, and the same evidence 
will have to be adduced unless it is already before the 
Court. 

Every infant served with a petition, notice of infant's 
motion, or summons in a matter, appears on the hearing appef^^^e on 
by guardian ad litem in all cases in which the motion, and 
appointment of a special guardian is not provided for. 8^™°^°^- 
No order for the appointment of such guardian is 
necessary, but the procedure is the same as in the case 
of an infant defendant to an action {i). 

4. Summonses under the Infants Marriage Settlement Infants 
Act (k). Under this Act a binding marriage settlement gettie^nt 
may be allowed by the Court in the case of a male *ct. 
infant at the age of twenty years, and in the case of a 
female infant at the age of seventeen years. The Statute 

does not extend to powers of appointment, as to which 
it has been expressly declared that they shall not be 

(/) Order lv. r. 72. 

(a) 15 & 16 Vict. c. 80, s. 26. 

(A) Order lv. r. 25 ; Daniel's Ch. Pr. pp. 1189-1206. 

{{) Order xri. r. 19 ; ante, pp. 42, 63. 

{k) 18 & 19 Vict. c. 43. 
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executed by an infant, and in case of any appointment 
under a power, or any disentaiKng assurance executed 
by an infant tenant in tail under this Act, it only takes 
effect if he afterwards attains full age. 

Applications Until now applications under this Act have been by 
suinmonB, and Petition, but it is now provided that all such applica- 
evidence in tions are to be by summons (l) ; and in support thereof 
thereof. evidence must be produced to shew the following 

matters : — (a) the age of the infant ; (b) whether any 
parents or guardians ; (c) with whom infant living, and 
if no parents or guardians, what near relations the 
infant has ; (d) the rank and position in life of the 
infant ; (e) what the infant's property and fortune con- 
sist of; (f) the age, rank and position in life of the 
person to whom the infant is about to be married ; 
(g) what property, fortune and income such person has; 
(h) the fitness of the proposed trustees, and their con- 
sent to act (m). 

Proposals The proposals for the settlement of the property of 

™ibmitted to ^^^ infant, arid of the person to whom such infant is 
Judge. proposed to be married, must be submitted to the 

Judge (n). 

Discovery 5. Summonses for Discovery against Lord of a Manor. — 

ajfaiDst Lord of "jj^ig jg g^ ^^se of an Originating nature under the Eules 
of 1883, which provide that an order upon a lord of 
a manor to allow limited inspection of the Court Eolls 
may be made on the application of a copyhold tenant, 
supported by an affidavit that he has applied for in- 
spection, and that the same has been refused (o). 

Settled Land 6. Summonses under the Settled Land Act, 1882 (p), — 
^ ' Under this Act, with reference to leases and sales of 
settled estates, applications to the Court are often ne- 
cessary. All such applications are by summons in 

{I) Order lv. r. 2 (10). 

(wi) Ibid. r. 26. 

(to) Ibid. 

(o) Order xxxi. r. 19 

(p) 45 & 4e Vict. c. 38. 
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Chambers, usually served on the trustees or the tenant 
for life, as the case may be, and no other person is 
served in the first instance (q). The title of the parties 
is verified by )afi&davit (r), and where capital money is 
paid into Court there must be an affidavit in support 
of the summons for leave to pay in, shewing (I) the 
name and address of the person desiring to pay in ; (2) 
the place where he is to be served with notice of any 
proceeding relating to the money ; (3) the amount of 
the money to be paid into Court, and the account to the 
credit of which it is to be placed ; (4) the name and 
address of the tenant for life under the settlement by 
whose direction the money is to be paid into Court ; 
and (5) the short particulars of the transaction in 
respect of which the money is payable (s). 

7. Summonses under Vendors' and Purchasers* Act, 
1874 (t). — Under this statute disputes arising on 
requisitions between vendor and purchaser may be 
summarily disposed of by summons in Chambers. 

A special case as a means of commencing proceed- Special case, 
ings is rarely used. It occurs where the parties are 
agreed on the facts and simply want a declaration of 
the Court on a point of law and nothing beyond this. 
It is allowed under the Statute 13 and 14 Vict. c. 35 
(u) ; and though the Eules of 1880 provided that no 
such special case should any longer be used, it is now 
allowed under the Eules of 1883 (v), 

A writ of distringas was a writ issued under the Distringas. 
Statute 5 & 6 Vict. c. 5, s. 5, for the purpose of restraining 
the transfer of some fund not in Court, or the payment « , . 
of the dividends thereon. The process of distringas process. 

{q) Settled Land Act Rales, 1882, rr. 2, 4. 

(r) Ibid. r. 7. 

(«) Ibid. r. 10. 

(t) 37 & 38 Vict. c. 78, s. 9. 

(m) See hereon Daniel's Ch. Pr. 1701-1711. As to a special case in 
the course of an action see ante, pp. 109, 110, the rules as to which there 
stated apply generallj so far as they can to a special case originating 
proceedings. 

(v) Order xxxiv. r. 8. 
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still exists, but a writ is no longer issued as formerly 
(x). Any person claiming to be interested in any 
stock, which includes shares, securities, and money 
standing on the books of a company (which comprises 
the Bauk of England and other public companies) (y), 
may on filing an affidavit by himself or his solicitor, 
in the form given in the Eules of 1883 (z), deposing 
to the fact of such interest, with a notice in a form 
also given (a), stating what is intended and desired, 
and on procuring an office copy of the affidavit and 
duplicate of the filed notice authenticated by the seal 
of the Central Office, serve the office copy and duplicate 
notice on the company, appending to' the affidavit a 
note stating the person on whose behalf it is filed, and 
to what address notices (if any) to that person are to 
be sent (h). The effect of this service is exactly the 
same as the effect formerly of a writ of distringas — ^viz., 
not absolutely to prevent any dealing with the stock 
in question, but that on any application being made to 
deal with it, notice is given to the person on whose 
behalf the affidavit was filed (c). Any such notice is to 
be deemed to have been duly sent if sent through the 
post by a prepaid letter, directed to the person at the 
address originally stated in the notice served, or any 
address since substituted, whether such person to whom 
the notice is sent is living or not (d). If whilst any such 
notice continues in force, application is made to deal 
with the stock or dividends in question, if the person 
on whose behalf the notice was given does nothing 
further for the period of eight days from such request, 
the company cannot refuse to permit the dealing with 
the stock or dividends as requested, but within this 

{x) Order xlvi. r. 2. 

ly) Order xlti. r. 3. 

(z) Ibid. r. 4; Form No. 27 in Appendix B. to Rules of 1883. 

(a) Ibid.; Form No. 29. 

(h Ibid. rr. 4, 6. 

(c) Ibid. r. 8. 

(d) Ibid. r. 6. Substitution of address may always be effected by 
service of a memorandum tbereof on the company in the manner required 
for service of the original notice (Order xlyi. r. 7). 
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period such person may obtain a restraining order or 
commence an action, and in it obtain an injunction 
against dealing with the stock or dividends in 
question (e). Auy notice given as aforesaid may be 
withdrawn by the person who gave it on a written 
request signed by him, or its operation may be made 
to cease by an order to be obtained by motion on 
notice, or by petition or summons at Chambers duly 
served by any other person claiming to be interested 
in the stock sought to be affected by the notice (g). 

If the person who files a notice in the nature of Amendment of 
a distringas desires to correct the description of the"°*^^®' 
stock referred to in the filed notice, he may file an 
amended notice and serve on the company a duplicate 
thereof sealed with the seal of the Central Ofl&ce, and 
in that case the service of the notice shall be deemed 
to have been made on the day on which the amended 
duplicate is so served (A). 

A restraining order is closely allied to a distringas. Restraining 
It is an order obtained ex parte on motion or petition * 
in a summary way, without any regular action being 
commenced, on evidence that the applicant is interested 
in a certain fund in the Bank of England or other 
public company, and that it is about to be wrongfully 
dealt with. It has the same effect as an injunction, 
but is only intended for interim purposes, and an action 
should afterwards be commenced, and an injunction 
obtained therein in the ordinaiy way. There does 
not therefore seem to be much, if any, object to be gained 
by applying for a restraining order, but where something 
more than a distringas is required it is better to at 
once commence an action, and apply therein for an 
injunction (i). 

(e) Order xlvi. r. 10. 

(a) Ibid. p. 9. 

(A) Ibid. r. 11. 

(i) 5 & 6 Vict. c. 5, s. 4. Daniers Ch. Pr. pp. 1637-1540. 

Q 
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PART IV. 

ON APPEAL. 



CHAPTEE I. 

APPEALS TO HER MAJESTY'S COURT OF APPEAL (A). 

All appeals to Her Majesty's Court of Appeal from Time for 
interlocutory orders must be brought within twenty- *PP®*^^* 
one days, and appeals from other orders within one 
year, unless special leave is given to bring the appeal 
after these times, and the time for appealing from any 
order or decision made or given in the matter of the 
winding-up of a company under the provisions of the 
Companies Acts, 1862 and 1867, or any order or deci- 
sion made in the matter of any bankruptcy or in any 
matter not being an action, is the same as the time 
limited for appeal from an interlocutory order (I), 
Where an ex parte application to the Court below has 
been made and refused, an application to the Court of 
Appeal for a similar purpose must be made within 
four days from the date of such refusal (m). Leave to 
bring an appeal after these times will only be granted 
on shewing some special circumstances. The period 
within which to appeal, is calculated in the case of an 
appeal from an order in Chambers, from the time 
when such order was pronounced, or when the appellant 
first had notice thereof, and in aU other cases from the 
time at which the judgment or order is signed, entered, 

(k) As to the constitutioD, &c., of the Court, see ante, pp. 19, 20. 
(l) Order lyiii. rr. 9, 15, 
(m) Ibid. r. 10. 

Q 2 
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APPEALS TO UEK MAJESTY'S COURT OF APPEAL. 



Mode of 
appealing. 



Length of 
app«Al notice. 



Setting down. 



or otherwise perfected, or, in tlie ease of the refusal of 
an application, from the date of such refusal {n\ 

Appeals take place by way of re-hearing, and are 
brought by notice of motion in a summary way, and no 
petition, case, or other formal proceeding, except such 
notice of motion, is necessary. The notice of motion 
specifies whether the whole or part only of the judg- 
ment or order in question is appealed from, and in the 
latter case specifies such part (o). This notice of appeal 
— ^which is a fourteen days' notice if the appeal is from 
a judgment or a final order, and a four days' notice if 
from an interlocutory order (p) — must be served upon 
all parties directly affected by the appeal, and it is not 
necessary to serve parties not so affected; but the 
Court of Appeal has power to diiect notice of the 
appeal to be served on all or any of the parties to the 
action or other proceeding, or upon any person not a 
party, and in the meantime may postpone or adjourn 
the hearing of the appeal. Any notice of appeal may 
be amended by leave {q). The party appealing is 
called the appellant, and the party against whom the 
appeal is directed, the respondent. 

The notice of appeal having been given, the appeal 
must be set down for hearing within the time named 
in the notice of appeal, or if the Court is not then 
sitting, on the next day on which it does sit, other- 
wise the respondent is entitled to treat the motion as 
abandoned (r). The appeal is set down by producing 
to the proper oflScer of the Court of Appeal the judg- 
ment or order appealed from, or an office copy thereof, 
and leaving with him a notice of the appeal to be 
filed ; the officer then sets down the appeal in the list, 
and it comes on in its proper order to be heard (s). 



(n) Order lviii. r. 16. 

(o) Ibid. rr. 1, 2. 

(p) Ibid. r. 3. 

{g) Ibid. r. 2. 

(r) Haynes' Ch. Pr. p. 209. 

(«) Order lyiii. r. 8. 
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Under ordinary circumstances, no deposit has to be Socnrity. 
made, or security given, on appealing ; but a deposit 
or other security for the costs to be occasioned by any 
appeal may, under special circumstances, be directed 
by the Court of Appeal (t). Any application asking 
for a deposit or other security from the appellant, 
should be made immediately on receiving the notice 
of appeal ; and as to what will constitute " special 
circumstances" for the Court to make such an order, 
the fact of the appellant being out of the jurisdiction 
of the Court, or in some cases in an insolvent state, or 
in a state of poverty, may be suflBcient. However, of 
course, what will or will not in particular cases amount 
to " special circumstances" is a matter in the discretion 
of the Court. 

It sometimes happens that the respondent to an No notice of 
appeal is also dissatisfied with the judgment or ^°*J.°gg Z^^ 
order on some points. In such a case it is not necessary, 
necessary for him to give notice of motion by way 
of cross appeal, but if he intends, upon the hear- 
ing of the appeal, to contend that the decision of the 
Court below should on any point be varied, he must, 
if the appeal is from a final judgment, give an eight 
days* notice, and if from an interlocutory order, a two 
days' notice of such his intention to any parties who may 
be affected by such contention, and the whole matter can 
be then dealt with at the hearing. The time for giving 
this notice appears to be within eight days from notice 
of appeal from a final judgment, and within two days 
from notice of appeal from an interlocutory order, 
or such other time as may be. named by any special 
order, but the Eules are not clearly worded on this 
point. It is however also provided, that the omission 
to give such notice is not to diminish the power of the 
Court of Appeal, but may in the discretion of the Court 
be ground for an adjournment of the appeal, or for a 
special order as to costs (u). 

{t) Order lviii. r. 15. 
(u) Ibid. rr. 6, 7. 
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Evidence on 
appeal 



New eTidenoe 
on appeal. 



An appeal is sometimes only on a point of law, but 
sometimes it is on a matter of fact. When any 
question of fact is involved in an appeal, the evidence 
taken in the Court below bearing on such question 
is, subject to some special order, brought before the 
Court of Appeal thus : (1) As to any evidence taken 
by affidavit, by the production of printed copies of such 
of the affidavits as have been printed and office copies 
of such of them as have not been printed ; and any 
evidence by affidavit not printed in the Court below 
may be ordered to be printed for the use of the Court 
of Appeal, but should not be printed without such 
order. (2) As to any evidence given oraUy, by the 
production of a copy of the Judge's notes or such other 
materials as the Court may deem expedient (x). 

The Court of Appeal is not necessarily restricted to 
the evidence used in the Court below, but has full 
discretionary power to receive further evidence upon 
questions of fact, such evidence to be either by oral 
examination of witnesses in Court, by affidavit, or by 
depositions taken before an examiner or commissioner. 
Such further evidence may be given without special 
leave upon interlocutory applications, or in any case as 
to matters which have occurred after the date of the 
decision from which the appeal is brought. Upon 
appeals from judgments after trial of any cause or 
matter upon the merits, further evidence (except as to 
matters subsequent as just mentioned) is ouly admitted 
by special leave of tlie Court, which is only granted on 
shewing some special grounds (y). Where a party on 
an appeal intends to apply for special leave to adduce 
further evidence, he need not give any formal notice of 
motion, but may give (without leave) notice to the other 
side of his intention to apply at the hearing for leave 
to give the evidence (z). 



(x) Order LViir. rr. 11, 12. 

(y) Ibid. r. 4. 

(z) Bastie v. BastiCf 1 Ch. D. 562. 
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The Court of Appeal has all powers as to amendment General 
or otherwise in the same way as the Court below, and c^^^of 
has power to draw inferences of fact, and give any judg- Appeal, 
ment and make any order which ought to have been 
made, and to make such provision or other order as the 
case may require. The Court of Appeal has also power ^^b*^. 
to make such order as to the whole or any part of the 
costs of the appeal as may be just (a). If at the hearing 
of an appeal it appears to the Court of Appeal that a new trail, 
trial ought to be had, it is lawful for such Court, if it 
shall think fit, to order that the verdict and judgment 
shall be set aside and a new trial be had (6). 

The appeal comes on in due course to be heard. Hearing of 
Where the subject-matter pf it is a final order, decree, *pp®*^- 
or judgment, the hearing must be before not less than 
three Judges of the Court sitting together, but when 
the subject-matter of the appeal is an interlocutory 
order, decree, or judgment, the hearing may be before 
two Judges of the Court sitting together, and if any 
doubt arises as to what judgments, decrees, or orders 
are final and what are interlocutory, the point is de- 
termined by the Court of Appeal (c). No Judge of the 
Court of Appeal may sit as a Judge on the hearing of 
any appeal from any judgment or order. made by him- 
self or by any Divisional Court of the High Court of 
which he was and is a member (d). However, a Judge 
has been held to be competent to take part in an appeal 
from a Divisional Court of which he is a member on a 
case in which he was not one of the sitting Judges 
when it was heard in the Division {e). On the 
argimient of the appeal two counsel on each side are 
allowed to be heard. The Court finally gives its 



(a) Order LViii. r. 4. 

(&) Ibid. r. 6. 

(cj Jud. Act, 1875, 8. 12. 

(d) Ibid. 8. 4. 

(e) Fisher v. Val de Travera Paving Co., 1 0. P. D. 269 ; 46 L. J., 
C. P. D. 186. 
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Incidental 
directions on 
appeal. 



Stajlng 
exeention. 



Interest 
allowed for 
delay. 



Application to 
Court below 
before Coart 
of Appeal. 



decision, either dismissing the appeal, or discharging or 
varying the judgment or order complained of. 

In any cause or matter pending before the Court of 
Appeal any direction incidental thereto, not involving 
the decision of the appeal itself, may be given by a 
single Judge of the Court of Appeal; and a single 
Judge of the Court may at any time during vacation 
make any such interim order as he may think fit to 
prevent prejudice to the claims of any parties pending 
an appeal; but every such order made by a single 
Judge may be discharged or varied by the Court [g). 

An appeal does not of itself stay execution or other 
proceedings under the decision appealed from ; for it 
to have this effect application must be made to the 
Court appealed from or any Judge thereof or to the 
Court of Appeal ; and no intermediate act or proceed- 
ing is invalidated except so far as the Court appealed 
from may direct (h). Any application for a stay of 
execution or other proceedings, should be made in the 
first instance to the Court below (i), and any such 
application is by motion (k), of which usually notice 
should be given to the other side, and, as a general 
rule, if the order is made the applicant will be put 
under some special terms— e.^., bringing money into 
Court. Interest for such time as execution has been 
delayed by the appeal is to be allowed, unless the 
Court or a Judge otherwise orders, and the Taxing 
Master may compute such interest without any order 
for that purpose (I), 

Wherever an application may be made to the Court 
below or to the Court of Appeal, or to a Judge of the 
Court below or of the Court of Appeal, it must be made 
in the first instance to the Court or Judge below (m), 

{a) Jad. Act, 1873, s. 52. 
(k) Order lyiii. r. 16. 
{{) Ibid. r. 17. 
{k) Ibid. r. 18. 
(Z) Ibid. r. 19. 
[m) Ibid. r. 17. 
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Every appKcation to a Judge of the Court of Appeal is 
made by motion, and the ordinary rules as to motions (n) 
apply to any such application (o). 

Where a question has been argued before the Judge Appeal from 
himself in Chambers, in the Chancery Division, an j^^'*^^^ 
appeal may be made direct to the Court of Appeal Chambers, 
without leave. Where, however, it is intended to go 
direct to the Court of Appeal, application should be 
made to the Judge for a certificate that he does not 
require to hear further argument, or to adjourn the 
summons into Court for argument (p). If, however, 
he refuses, the Court of Appeal will allow the case to 
be set down without (q). 

Orders made by consent, or as to costs only (?•), Orders not 
which are by law left to the discretion of the Court, ^^^* *° 
are not subject to appeal, except by special leave of 
the Court or Judge making such order (s). And 
where any Act of Parliament provides that any 
decision shall be final no. appeal lies (t). There is no 
appeal from an order made by a Judge in Chambers 
under the Charitable Trusts Acts, 1853, sect. 28, where 
the gross annual income of the charity has not been 
declared by the Charity Commissioners to exceed 
£100, unless by special leave (u). There is also no 
appeal in interpleader matters, except by special 
leave (x). 

The old processes of appeal by bills of exception, and Bills of 
proceedings in error are Llished, and do not require ^^X^t 
any notice here, error. 



(n) See ante, pp. 184, 185, and see Order lii. 

(o) Order lviii. r. 18. 

(p) Otherwise to go direct from Chambers to the Coart of Appeal leave 
would hare to be obtained ; see Jud. Act, 1873, s. 50. 

iq) Haynes' Ch. Pr. p. 202. 

(r) For some cases decided on the point of what is meant by ''costs 
only," see Haynes* Ch. Pr. p. 203. 

(8) Jud. Act, 1873, s. 49. 

(t) 39 & 40 Vict. 0. 59, s. 20. 

fw) Order lv. rr. 18, 14. 

(aj) Order LVii. r. 11. Ante, pp. 107-109. 
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Snzolment Under the old practice the enrohnent of a decree or 

order in Chancery prevented any appeal except to the 
House of Lords. There is, however, now no object 
gained by the enrolment, for the powers of the Court 
of Appeal are specially vested in it by the Judicature 
Act, 1873 (y). 

(2^) 86 k 87 Vict. 0. 66, b. 19. 
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CHAPTEE II. 

APPEALS TO THE HOUSE OF LORDS (z). 

Every appeal to the House of Lords is brought by way Mode of 
of petition, praying that the matter of the order or^P^^^^|^*^ 
judgment appealed against may be reviewed before Lords. 
Her Majesty in her Court of Parliament (a). A form 
of petition is given by the Orders of November, 1876, 
under the Appellate Jurisdiction Act (39 & 40 Vict. 
c. 59), and it must be signed by two counsel, who have 
either attended as counsel in the Court below, or pur- 
pose attending as counsel at the hearing in the House 
of Lords, and they must certify that in their opinion 
it is a proper case to be heard before the House (6). 
The time limited for presenting petitions to the House 
is within one year from the date of the judgment or 
order appealed from (c). 

The appeal is printed on parchment, and duly lodged Presentation 
in the Parliament Office for presentation to the House, ° '^^^^ ' 
and an order is issued thereon for service on the re- 
spondents or their solicitors, ordering them to lodge 
cases in answer to the appeal, which order must be 
returned to the Parliament Office together with an 
affidavit of service, within six weeks* time, or, in the 
case of Irish and Scotch appeals, within eight weeks' 
time (d), 

(z) As to origin and present constitation of the House of Lords, see 
ante, pp. 81-33. 

(a) 89 & 40 Vict. c. 59, s. 4. 

(h) Standing Order 2. 

[c) Ibid. 1. 

(a) Standing Order 3, and Orders of November, 1876, under Appellate 
Jurisdiotion Act. 
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Seenrity. 



Within one week after the presentation of the appeal, 
security must be given for the costs of it. • The security 
consists of the appellant's own recognizance, and the 
payment in by him to the account of the Fee Fund 
of the House of Lords of the sum of £200, or, instead 
of that payment, the giving of a bond with two 
sufficient sureties to the amount of £200. In the 
event of this latter mode of security being adopted, two 
clear days' previous notice of the names proposed must 
be given to the solicitor or agent of the respondent. 
The recognizance and bond must be returned into the 
Parliament Office, duly executed, within one week from 
the date of their having issued to the solicitor or agent 
of the appellant. On default by the appellant in com- 
plying with the above requirements, the appeal stands 
dismissed (e). 



Printed cases. The appeal having been lodged, the order served, 
and the security given, the next step is the lodging by 
the parties of their cases in the Parliament Office. 
These cases contain the different parties' statements, 
and must be printed; in English appeals they must 
be lodged within six weeks from the date of the pre- 
sentation of the appeal, and in Scotch and Irish cases 
within eight weeks. . The cases must be signed by one 
or more counsel, who have attended as counsel in the 
Court below, or who purpose attending as counsel at 
the hearing in the House (/). If the parties are able 
to agree on their statement of the subject-matter, a 
joint case may be lodged, with reasons pro and con. 
In addition to the printed cases or case, a printed 
appendix or printed appendices, also have to be lodged, 
consisting of such documents or parts thereof used in 
evidence in the Court below, as may be necessary for 
reference on the argument of the appeal {g). 



{e) Standing Order 4. 

if) Ibid. 6. 

(g) Orders of Noyember, 1876, under Appellate Jurisdiction Act 
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If any respondent is dissatisfied with the judgment Cross appsala. 
or order complained of by the appellant, he must, 
within the time above noticed for lodging his case, 
present a cross appeal Qv). 

The appeal is set down for hearing on the first Setting down 
sitting day after the expiration of the time allowed for ° *Pt^^- 
the respondent to lodge his case, or as soon before, at 
the option of either party, as all respondents' cases have 
been lodged. On default by the appellant, the appeal 
stands dismissed (i). 

The appeal in due course comes on to be argued, and Hearing and 
is disposed of by the decision of the House, which may ap^T ^ 
make an order as to payment of costs, and provision is 
made for the taxation of such costs (Jc), 

{]i) Standing Order 6. Orders of NoYember, 1876, under Appellate 
Jurisdiction Act. 

{%) Standing Order 5. 

{k) See hereon Hajnes* OL Pr. 215-224. 
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CHAPTEE IIL 



APPEALS FROM INFERIOR COURTS. 



Appeals to be APPEALS from inferior Courts, which might, under the 
Courtt!**^ old practice, have been brought to any Court or Judge 
whose jurisdiction is now transferred to the High 
Court of Justice, may be heard by Divisional Courts 
of the High Court, and the determination of such 
appeals by such Divisional Courts is final, unless 
special leave to appeal from the same to the Court of 
Appeal is given by the Divisional Court by which any 
such appeal from an inferior Court has been heard (/). 
Every Judge of the High Court for the time being is a 
Judge for the purpose of hearing and determining these 
appeals as just mentioned. All such appeals (except 
Admiralty Appeals, which are assigned to the Admiralty 
Division) are entered in one list by the oflScers of the 
Crown Office Department of the Central Office of the 
Supreme Court, and are heard by such Divisional 
Court composed of the Judges of the Queen's Bench 
Division, as the president of that Division from time 
to time directs (m). 



County Court 
appeals. 



The most usual appeals from inferior Courts occur- 
ring in practice are appeals from County Courts. 
These appeals may be either in the form of a case (n) 
or by motion (o). 



(Q Jod. Act, 1873, B. 45. Order ltiii. r. 1. It may be noticed that 
it has been decided that an appeal from the Lord Mayor's Court lies to the 
Divisional Court only, and that there is no appeal to the Court of Appeal 
without special leave. Appleyard y. JttdkinSf 8 C. P. D. 489. 

(m) Oi^er lix. r. 4. 

(n) 13 & 14 Vict c. 61, s. 14. 

(p) 88 & 39 Vict. c. 50, s. 6. As to the oases in which a party has a 
right of appeal, see Pollock and NicoFB County Court Practice, pp. 235-238. 
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A party appealing by means of a case must within ten Appeal in the 
days after the County Court decision give notice of ap- °"^ ^ * ^^^^ 
peal in writing to the other party or his solicitor, stating 
therein the ground on which he appeals. The notice 
must be signed by the appellant, his solicitor, or agent, 
and must be served on the Eegistrar of the County 
Court, as well as on the successful party. The notice 
of appeal does not operate as a stay of proceedings 
unless otherwise ordered. Within the same period of ten 
days, the party appealing must give security to the 
Eegistrar of the Court for the costs of the appeal, and 
if he be defendant, for the amount of the judgment, in 
case the appeal should be dismissed. The security 
may be either a bond executed by the appellant and 
two sureties, or a deposit of money ; and if the appel- 
lant fails to give security, the Court will not hear the 
appeal. The case is then drawn up by the appellant 
or his solicitor, and submitted to the other party, and 
if possible the same is agreed on between them ; but 
if they cannot agree on it, it is settled by the County 
Court Judge. It is finally signed by him and sealed 
with the seal of the Court, and within three days 
thereafter one copy is deposited with the Eegistrar of 
the County Court, and one copy sent to the successful 
party or his solicitor (p). It is also duly entered by 
the appellant at the Crown Ofi&ce Department of the 
Central OflBce of the Supreme Court for hearing, within 
the same period of three days, and notice thereof given 
to the other party, and the appellant must also, four 
clear days before the day appointed for argument, 
deliver two copies of the case, at the proper office, for 
the use of the Judges of the Divisional Court to which 
such cause has been assigned for argument. The 
appeal then comes on in due course, and is disposed of 
by the Divisional Court. 

A motion is another and now more usual mode of Motion. 

(jp) Pollock and Nicors County Court Practice, pp. 240-242. 
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appealiflg from a County Court. Any person aggrieved 
by the ruling, order, direction or decision of a County 
Court Judge, and having a right of appeal may, at any 
time within eight days after the same shall have been 
made or given, appeal against it to the Divisional 
Court by motion instead of by special case. If the 
Divisional Court is not then sitting the motion may 
be made to any Judge of the High Court sitting in 
Chambers {q). 

Tnctiix. The course of practice under this provision is, in the 

first instance, to obtain from the County Court Judge 
a copy of his notes made at the hearing before htm, and 
also of the objection on the point of law made before 
him at the hearing, and this such Judge is bound to 
furnish on being applied to for it, at the expense of the 
party requiring it (r). This being obtained notice of 
motion is given in the ordinary way, and generally the 
rules as to motions apply (s). The motion is entered, 
and in due course it comes on to be heard and ia 
disposed of. 

When no No appeal lies from the decision of a County Court, 

Cmm^ ^rt. ^ laefore such decision is pronounced both parties agree 

in writing, signed by themselves or their solicitors or 

agents, that the decision of the Judge shall be finaL 

Such an agreement reqiures no stamp (i). 

iq) SS ft S9 Vict, c 50, b. 0. 
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I. 

A TABLE OF SOME OF THE PRINCIPAL TIMES OF 

PROCEEDINGS. 



ACCOUN"T UNDER Application may be made iu default of appearance, 

OKDER XV. ... or at any time after appearance, writ oeing in- 
dorsed with claim for an account. 

ADMISSIONS OF FACT, 

NOTICE FOR . . . May be given 9 days before trial ; admissions should 

be made within 6 days of such notice. 

AFFIDAVITS. .... When evidence by consent to be by affidavits, plain- 

tiff's affidavits must be filed within 14 days after 

consent ; defendant's affidavits within 14 days of 
delivery of list of plaintiff's affidavits ; and plain- 
tiff's affidavits in reply within 7 days of expira- 
tion of the time for defendant's affidavits. 

Notice for cross-examination on, must be served 
within 14 days after time for filing affidavits in 
reply. 

2 days' notice of intention to read affidavits filed in 
another action necessary, and if for use at trial 
then notice must be gi^en within 1 month of issue 
joined (see ante^ p. 167). 

AMENDMENT Writ of summons may be amended at any time by 

leave. 

(As to when pleadings may be amended without 
leave, see anU^ p. 81.) 

When an order is obtained for leave to amend, 
amendments must be made within 14 days if no 
time named. 

ANSWER TO INTERROGATORIES : Su Disgoveby. 

APPEAL From a District Registrar to a Judge within 6 days. 

From a Master to a Judge within 4 days. 
From a Judge in Chambers to a Divisional Court 
within 8 days. 

To Court of Appeal from interlocutory orders, 
winding-up orders, or in bankruptcy, within 
21 days. 

To Court of Appeal from an tx parte application 
within 4 days. 

B 
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AVPEAL^cantinv^d, 

To Court of Appeal in other cases within 1 year 

Notice of, 14 days if appeal from a jodgment^ but 
if from an interlocutoiy order 4 days. 

Must be set down within time named in notice of 
appeaL 

Notice of, by a respondent in an existing appeal 
8 days, if appeal from a judgment, but if from 
interlocutory order 2 days. 

To House of Lords within 1 year, but in case of 
disability, within 1 year of disability ceasing, and 
in case of absence within 6 years at utmost. 

From County Court : When by special case, notice of 
appeal and security for appeal within 10 days, and 
case to be transmitted to Court of Appeal within 
3 clear days after signature. When oy motion, 
same to be made within 8 days. 

APPEARANCE Towritof summons, if defendant within jurisdiction, 

within 8 days after service — if not within it, then 
within time fixed by order. 

Defendant may appear though time expired, pro- 
vided judgment not signed. 

Notice of and service of duplicate sealed memo- 
randum must 1be effected on day of appearance, or 
sent by post that day. 

When a notice given to a third party (see antCj 
pp. 38, 39), if he wishes to dispute claim, he must 
appear within 8 days. 

ARBITRATION .... On compulsory reference under Common Law Prac- 
tice Act, 1S54, arbitrator must make award within 
3 months of application and entering on reference. 

Application to set aside award made on a com- 
pulsory reference must be made within the first 
7 days of the term next following the publication. 

Application to set aside an award made on a sub- 
mission to arbitration may be made at any time 
before the last day of the sittings next after such 
award has been made and published to the parties. 

ARREST Where order made for and security going to be 

given by Bond with sureties, objections to pro- 
posed sureties must be made within 4 days 
after receiving particulars. 

BILL OF SALE .... With affidavit must be filed in Master's office within 

7 days after execution. 

CERTIFICATE OF CHIEF 

CLERK Opinion of Judge on any point arising on, may be 

taken at any time during proceedings from sig- 
nature by Chief Clerk. 

Application to vary, within 8 clear days from filing, 
except certificates to be acted on at Paymaster's 
office without further order, or certificates on 
passing receiver's accounts when 2 clear days. 
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CLAIM, STATEMENT OF Not allowed at all where writ specially indoreed. 

Cannot be delivered in any case after 6 weeks 

from appearance. 
Whero defendant gives notice requiring statement 

of claim, it must be delivered within 6 weeks 

from such notice. 

COMMITMENT .... Order of under Debtors' Act, 1869, remain in force 

for 1 year, but may be renewed. 

CONCURRENT WRITS . May be issued at any time whilst original writ 

remains in force. 

COSTS Judgment for after discontinuance may be signed, 

if not paid within 4 days after taxation. 

To review taxation objections must be carried in 
before certificate or allocatur, and then within 
14 days of certificate or allocatur, summons to 
review taken out. 

CROSS-EXAMINATION . Notice for, must be served within 14 days after time 

for filing affidavits in reply. 

COUNTER-CLAIM . . . To be put in with statement of defence. 

COUNTY COURT . . . Summons to transfer to, must be taken out within 

8 days of service of writ. 

Summons for trial in County Court can only be 
taken out after issue joined. 

Appeal from : See Appeal. 
DEFENCE, STATEMENT 

OF Must be delivered within 10 days from delivery of 

statement of claim, or time limited for appearance 
whichever last. 
Where no statement of claim delivered or required, 
must be delivered within 10 days of appearance. 

When leave to defend given under Order xiv, then 
within time named in order, or if no time named, 
within 8 days after order. 

Where further defence or reply arises during action, 
and after defence put in, leave to set it up must 
be obtained within 8 days of its so arising. 
DIRECTIONS, SUMMONS 

FOR May be taken out at any time by any party ; 4 days 

between service and return. 

DISCONTINUANCE . . Any time before taking any step in action after 

defence other than an interlocutory application, 
after that only by leave. 

Judgment for costs on, may be signed 4 days after 
taxation, 

DISCOVERY Interrogatories may be delivered in actions of fraud 

or breach of trust by plaintiff with statement of 
claim, or by defendant with statement of defence, 
or by either of them at any subsequent perioil 
before the close of the pleadings. In all other 
cases only by leave. 

Application to strike out any interrogatories must 
be made within 7 days ot their delivery. 

Affidavit answering interrogatories to be filed 
within 10 days. 

R 2 
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DISCOVERT— MiifMiti€«f. 

When notice given to produce certain docnments for 
iospectioD in the course of the action, the party 
receiving such notice must within 2 days, if all 
docnments referred to therein have been set out 
in his aflSdavit of documents, or if not, then within 
4 days, give notice to the opposite party stating a 
time within 8 days from deliveiy of such notice 
at which the docnments can be inspected by him. 
DISMISSAL FOB WANT 
OP PROSECUTION 

ALLOWED IN FOL- If statement of claim not delivered within the time 
LOWING CASES :— allowed. 

If notice of trial not given within the 6 weeks allowed 
from the close of the pleadings. 

If default made in obeying an order for discovery or 
inspection. ' 

DISTRICT REGISTRY . . When action may be removed from as a matter of 

right (see ante, pp. 103, 104). 

DISTRINGAS PROCESS . Affidavit and notice only have effect for 8 days from 

application to deal with fund. 

EJECTMENT In an action for recovery of land, defence may be 

limited to a part, by serving notice to that effect 
within 4 days after appearance. 

ENTRY OF CAUSE FOR TRLAX : See Trial. 

EXECUTION May generally issue immediately after final judg- 
ment, but on a judgment, not being for money or 
land, after 14 days. 

Writ of, in force for I year, but may be renewed for 
further period of 1 year, and so on from time to 
time. 

After 6 years from date of judgment, or after change 
of parties, leave must be given to issue. 

Also leave must be obtained to issue it on judgment 
quando acciderinL 
FCJRTHER CONSIDERA- 
TION Cause cannot be put in paper for hearing until 

after 10 days from setting down, and 6 days 
notice of its having been set down must be given. 

GUARDIAN Notice of application for a guardian ad litem to be 

appointed to a defendant who has not appeared, 
must be served 6 clear days before day of hearing. 
INSPECTION : See Dis- 

COVERT Under notice to inspect and admit defendant should 

admit within 48 hours. 

INTERPLEADER ... At any time after service of writ of summons. 

INTERROGATORIES : See Discovery. 

JOINDER OF ISSUE . . If not delivered with reply, within 4 days after 

delivery of previous pleading. 

JUDGMENT In summons for, under Order xiv. there must be 

4 days between service and return. 
Final judgment by default may be issued at expira- 
tion of time limited for appearance, if writ in- 
dorsed for liquidated amount ; but if writ for 
unliquidated damages, then only interlocutory 
judgment. 
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JUDGMENT— can^tntteci. 

Final judgment ma^ be signed in default of state- 
ment of defence if claim for a fixed liquidated 
amount, but if for unliquidated damages, then 
only interlocutory judgment. 

Where party does not appear at trial, and judgment 
goes against him, application to set it aside must 
be made within 6 days. 

Where at trial, judgment not directed to be entered, 
plaintiif must set cause down on motion for judg- 
ment within 10 days after trial, otherwise defen- 
dant may do so. 

No action'can be set down on motion for judgment 
after 1 year. 

JURY. Special, notice for to defendant, same as notice of 

trial. 

Special, notice for to plaintiff 6 days before day for 
which notice of trial given. 
LIMITATION OF AC- 
TIONS Actions must be brought within the following 

periods respectively : — 

Advowsons, to recover, 3 adverse incum- 
bencies, or 60 years, or at the utmost 
within 100 years. 
Assault, 4 years. 
Assumpsit, 6 years. 
Covenant, 20 years. 
Debt, speciality, 20 years. 
Debt, simple contract, 6 years. 
False imprisonment, 4 years. 
Intestacies, share under, 20 years. 
Justices, actions against, 6 calendar months. 
Land, recovery of, 12 years : but if disability, 
6 years from ceasing, the extreme period 
being 30 years. 
Legacy, 12 years. 
Libel, 6 years. 
Mortgage, 12 years. 
Slander, 2 years. 

Trespass to person or goods, 4 years. 
Under Lord Campbell's Act (9 & 10 Vict. c. 93), 
within 1 year of death ; if not brought within fir^t 
6 months by executor or administrator, person 
beneficially interested may bring action within 
remaining 6 months. 

Under Employers' Liability Act, 1880 (43 & 44 Vict. 
c. 42), notice must be given within 6 weeks of 
injury, and action brought within 6 months of 
injury, or if death ensue, within 12 mouths of 
death. 

MOTION, NOTICE OF . . 2 clear days required. 

MOTION FOR JUDGMENT : See Jctdgment. 

NEW TRIAL : See Trial. 

NOTICE Of action, when required, 1 calendar month. 

After no proceeding in an action for a year 1 
month's notice necessary. 

Of trial, 10 days, long ; 4 days, short. 
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NOTICE— coiKtntied. 

By defendant requiring a jaiy where he has a right 

to it within 4 days of receipt of notice of trial. 
For special jury, to defendant, same as notice of trial 

,f ,, to plaintiff, 6 days before day for 

which notice of trial given. 
Of motion, 2 days. 
Of taxing costs, 1 day. 

ORDEK 1 day's notice of appointment to settle. 

PARTICULARS IN MITI- 
GATION OF DAM- 
AGES, &c., IN LIBEL 
OR SLANDER . . Must be given 7 days before the trial. 

PAYMENT INTO COURT May be made by defendant immediately on being 

served with writ, or up to delivering his defence } 
afterwards only by leave. 

Plaintiff may, where liability not denied, within 4 
days after notice of payment in, or if payment is 
stated in defence, then before reply, accept pay- 
ment in satisfaction. If he does this, he gives 
notice thereof, and taxes his costs ; and if not 
paid within 48 hours he may sign judgment for 
them. 

PETITION 2 clear days between service and hearing. 

PLEADING : See Different 

Titles Where pleading amended opposite party may, within 

8 days, put in an amended pleading. 
Where particulars ordered, same time allowed for 
pleading after delivery, as party had at time of 
application. 

PROCEED SUMMONS TO If not taken out by plaintiff within 10 days of 

passing and entering Judgment, may be taken out 
by any other party. 

REPLEVIN In superior Court, bond conditioned to commence 

action within 1 week. 
In County Court, within 1 month. 

REPLY Must be delivered within 8 weeks from defence. 

Further reply arising pending action, within 8 days 
after its arising. 

REJOINDER Within4days of previous pleading, and only allowed 

without leave if it simply contains joinder of issue. 

SECURITY : See Arrest Summons for security for costs should be taken out 

before issue joined. 

SERVICE OF PLEADINGS, &c. Before 6 p.m., and on Saturdays before 2 p.m. 

SERVICE OF WRIT . . Memorandum of, must be indorsed within 3 days 

after service. 

SOLICITORS Motion to strike solicitor off rolls, &c., must be 

served 10 days before time named for motion. 

STATEMENT : See Claim : Defence : Reply. 

SUBPOENA Remains in force for 12 weeks. 

SUMMONS: See Writ of 

Summons If originating proceedings, to be served 7 dear 

days before return. If otherwise 2 clear days 
before return. 
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TIME, COMPUTING . . Where time allowed is not dear days, the first day 

not included, but the last is. 

Sunday, Christmas Day, and Good Friday not 
reckoned in periods of less than 6 days. 

TRIAL Notice of, 10 days, but if under terms to take short 

notice, then 4 days. 

Place of, where no statement of claim, may be stated 
in notice delivered by plaintiff within 6 days 
of appearance. 

Notice of, to be given with reply, or at any time 
after issues of fact ready for trial ; but if plaintiff 
do not give notice of trial within 6 weeks from 
close of pleadings, defendant may do so, or apply 
to dismiss action. 

Plaintiff in no lice states mode of trial, but if other 
than by jury, in causes in which a tight to a 
jury still exists, defendant may within 4 days of 
service of the notice of trial give a notice that he 
requires a jury. 

In London or Middlesex plaintiff may enti^r cause 
for trial same day as notice of trial given, or next 
day, defendant within 4 subsequent days, and if 
not entered by either party within 6 days notice 
of trial falls through. 

At the Assizes either party may enter cause for 
trial, but if entered by both, it is tried in the 
order of the plaintiff's entry. 

Instead of entering at the Assize town the action 
may be entered at District Registry at any time 
before the day next before the Commission day. 

8 days notice of motion for new trial. 

Notice of motion for new trial to be served within 
times following — viz. , if thetrial has taken place in 
London or Middlesex within 8 days after the trial ; 
if it has taken place elsewhere within 7 days 
after the last day of the sitting on the Circuits 
during which the trial shall have taken place ; the 
time of the vacations shall not be reckoned in the 
computation of the time for serving the notice of 
motion. 

When verdict or judgment obtained by reason of 
non-appearance of party, application to set it 
aside to be made within 6 days after trial. 

VACATIONS Long Vacation from 10th August to 24th October. 

WRIT OF EXECUTION : Ste Exbcution. 

WRIT OF SUMMONS . . Remains in force for 12 months, but may be renewed 

for 6 months, and so on from time to time, on 
shewing reasonable efforts have been made to 
effect service, or for other good reason. 

Concurrent, may be issued at any time during 
currency of original writ. 

Service of, to be indorsed within 3 days thereafter. 
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(1.) FORM OF GENERAL WRIT OF SUMMONS {anU, p. 45). 
18 . {Here put the letter and ntmber,] 

In the High Ck)URT of Justice. 

Division. 

Between A . B. Plaintiff 
and 
CD. Defendant. 

Victoria, by the Grace of God, <fcc., to CD., of in the county 

of 

We command you, that within eight days after the service of this writ on 
you, inclusive of the day of such service, you do cause an appearance to be 
entered for you in an action at the suit of A. B. 

And take notice that in default of your so doing the plaintiff may proceed 
therein, and judgment may be given in your absence. 

Witness, Roundell, Earl of Selborne, Lord High Chancellor of Great 
Britain, the day of in the year of Our Lord One thousand 

eight hundred and 



Memorandum to he evhsci'ibed on the writ. 

N.B. — This writ is to be served within twelve calendar months from the date 
thereof, or, if renewed, within six calendar months from the date of 
the last renewal, iDcluding the day of such date, and not afterwards. 

The defendant [or defendants'] may appear hereto by entering an appearance 
for appearances] either personally or by solicitor at the Gentiul Office^ 
Iloyal Courts of Justice, London. 



Indoreemente to he made on the writ hefore ieeue thereof. 
The plaintiff's claim is for, d:c. 

This writ was issued by the said plaintiff, who resides at , or, 

this writ was issued by E.F., of , whose address for service ii 

, solicitor for the said plaintiff, who resides at , 

or^ this writ was issued by G.B.^ of , whose address for service 

is , agent for of , solicitor for the said 
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plaintiff, who resides at [mention the city, town^ or parish^ and 

also the name of the street and mmiber of the house of the 'pUUntiffe residence, 
if any. "l 

Indorsmtent to be made on the writ after service thereof. 

This writ was served by me at on the defendant 

on the day of 

18 . 

Indorsed the day of 18 . 

(Signed) 
(Address) 

<2.) FORM OP SPECIAXiLY INDORSED WRIT, UNDER ORDER III., 

Rule 6 {ante^ p. 47). 
18 . [Here put the letter and numher,'\ 
In the Hioh Ck)UBT of Justice. 

Division. 

Between A . B. Plaintiff 
and 
C,l), Defendant. 

Victoria, by the Grace of God, <fcc., to (7.Z>., of in the 

•county of 

We command you, that within eight days after the service of this writ on 
you, inclusive of the day of such service, you cause an appearance to be 
entered for you in an action at the suit of 

And take notice, that in default of your so doin^ the plaintiff may proceed 
therein, and judgment may be given in your absence. 

Witness, Rouin)ELL, Earl of Selborne, Lord High Chancellor of Great 
Britain, the day of in the year of Our Lord One thousand 

•eight hundred and 

N.B. — This writ is to be served within twelve calendar months from the date 
thereof, or, if renewed, within six calendar months from the date of the last renewal, 
including the day of such date, and not afterwards. 

AppeanmLbe is to be entered at the Central Office, Royal Courts of Justice, 
London. 

Indorsement : 

Statement of Claim. 
The plaintiff's claim is 

Particulars. 

Place of Trial 

(Signed) 

And the sum of £ , [or such sum as may be allowed on 

taxation] for costs. If the amount claimed is paid to the plaintiff or his 
.solicitor or agent within four days from the service hereof, further proceed- 
ings will be stayed. 

This writ was issued by the said plaintiff, who resides at , 

lpr'\ this writ was issued by E,F,, of 
'Whose address for service is , solicitor for the said plaintiff. 
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who resides at , [or] this writ was issued by O.H,, of 

whose address for seryice is , agent for of 

solicitor for the said plaintiff, who resides at 



This writ was served by me at 
on the day of 



Indorsed the 



day of 

(Signed) 
(Address) 



on the defendant 
18 . 



18 



(3.) COSTS ON JUDGMENT UNDER ORDER XIV. {ante, p. 65). 

18 . [Here put the letter and number,'] 



In thk High Court of Justice. 
Queen's Bench Division. 



Between A.B, 
and 
CD. 



Costs of Plaintiff under Order dated 



day of 



Plaintiff 

Defendants 

1881. 



Agency ChargeSf 
if any. 



Further Ad- 

JournmeniSf 

if any. 



1881 






Letter before action 

Instructions to sue 

Writ and attending to issue and paid 

Special indorsement 

Copy for service .... 

Service of writ .... 



Affidavit of service and oath 

Instructions for affidavit in support of sum 

mons for leave to sign judgment 
Drawing same, folios 6 

Engrossing 

Attending deponent to be sworn . 

Paid oath 

Copy affidavit for defendant's solicitor 

Paid filing 

Summons for leave to sign judgment, 

to file and copy and service 
Attending summons, same adjourned 
Attending adjourned sumjuons, 

made 

Order, copy and service 

Close copy Order .... 

Drawing judgment 

Attending to sign 

Paid and for office copy 

Drawing costs and two copies, folios 5 

Notice to tax and service 

Attending taxing .... 

Paid taxing 



copy 



Order 



Sittings fee, &c. (15«. or if agency £i U.) 



8. 'dL 



3 
6 
11 
6 
1 
5 



6 
6 
2 
6 
1 
2 
2 

9 
3 

6 
6 
1 
3 
6 
11 
5 
4 
6 



6 

a 




a 



8 

a 


8- 
6 



& 

4 

8. 
6 


4: 

8 
(> 
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The following notice will be indorsed on tbe copy of the costs delivered 
to defendant's solicitor. 

To Mr. of 

Defendant's Solicitor. 

Take Notice that I shall attend at the Master's Office, Royal Courts of 
Justice, Strand, London, on the day of 1883, at 

o'clock in the noon, to tax the within costs. 



Dated this day of 1883. 



Yours, &c., X. Y.y 

PJflintijpa Solicitor. 



(4.) FORM OF ORDINARY STATEMENT OF CLAIM IN ACTION 
IN QUEEN'S BENCH DIVISION (ante, p. 70). 

18 . [Here pvi the letter and number,] 

In the High Court of Justice. 
Queen's Bench Division. 

Writ issued the day of 18 . 

Between A.B, Plaintiflf 
and 
CD, Defendant.. 

Statement of Claim. 
The plaintiff's claim is for the price of goods sold, and delivered. 

Pabticulabs. 

1881— 31st December.— 

£ 8, d,. 
Balance of account for Butcher's meat to this date . . 35 10 

1882— 1st January to 3l8t March — 
Butcher's meat 74 5 

109 15 
1882— 1st Fobruary.—Paid 45 

Balance due . . . . . . . £64 15 

Place of trial, London. 

, (Signed) 

Delivered the day of 18 . 

BY Plaintiff's Solicitor 
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(6.) FORM OF ORDINARY STATEMENT OF DEFENCE IN ACTION 
IN QUEEN'S BENCH DIVISION {anU, p. 72). 

18 . [Here ptU the letter and number,} 



In thb High Coubt of Jusxtox. 
Queen's Bench Diviaion. 

Writ iBsaed the 



day of 



18 



Between A.B. 
and 
CD. 



Plaintiff 
Defendant. 



Statement of Defence. 

1. The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 

3. The piice was not £ 



(Signed) 



Deliyered the 

BT 



DAT OF 



18 



Defendant's Solicttob. 



(6.) FORM OF ORDINARY^ REPLY IN ACTION IN QUEEN'S 

BENCH DIVISION (ante, p. 77). 

18 . [Bere put the letter and number.] 



In the High Qo^^i^ o' Justice. 
Queen's Bench Division. 

Writ issued the 



day of 



18 



Between A.B. 
and 

an. 



Reply. 

The plaintiff as to the defence says that— 
He joins issue. 

Delivered the 

BY 



Plaintiff 
Defendant. 



(Signed) 

DAT OF 18 . 

Plaintiff*s Solicttob. 
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(7.) FORM OF AFFIDAVIT OF DOCUMENTS (ante, p. 96). 
18 . [Here put the letter and number.'] 

In the High CJoitrt of Justice. 

Division. 

Between A,B, Plaintiff 

and 

CD, Defendant. 

I, the above-named defendant CD,, make oath and say as follows : — 

1. I have in my possession or power the documents relating to the matters 
in question in this suit set forth in the first and second parts of the first 
schedule hereto. 

2. I object to produce the said documents set forth in the second part of 
the said first schedule hereto. 

3. That [here state upon what grounde the ejection is made, and verify the 
facts as far as may be], 

4. I have had, biit have not now, in my possession or power the documents 
relating to the matters in question in this suit set forth in the second 
schedule hereto. 

5. The last-mentioned documents were last in my possession or power on 
[state wh^n], 

6. That [here state what Tias become of the last-mentioned documents, and in 
whose possession they now are"]. 

7* According to the best of my knowledge, information, and belief, I have 
not now, and never had in my possession, custody, or power, or in the • pos- 
session, custody, or power of my solicitors or agents, solicitor or agent, or in 
the possession, custody, or power of any other persons or person on my 
behsdf, any deed, account, book of account, voucher, receipt, letter, memo- 
randum, paper, or writing, or any copy of or extract from any such 
document, or any other document whatsoever, relating to the matters 
in question in this suit, or any of them, or wherein any entry has been 
made relative to such matters, or any of them, other than and except the 
documents set forth in the said first and second schedules hereto. 

(8.) FORM OF NOTICE TO PRODUCE DOCUMENTS FOR 

INSPECTION (ante, p. 97). 
18 . [Here put the letter and number, '\ 

Ik thb High Court of Justice. 

Division. 

Between A.B, Plaintiff 

and 

CD, Defendant. 

Take Notice that the [plaintiff or defendant] requires you to produce for 

his inspection the following documents referred to in your [statement of 

daim, or defence, or affidavit, daied the day of J 

Describe documents required. 

Solicitor to the 
ToZ., 

Solicitor for 
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(9.) FORM OF NOTICE OF APPOINTMENT TO INSPECT 

DOCUMENTS (onte, p. 97). 

18 . \ffere put the Utter and number.] 

Is THE High Court of Justice. 

Division. 

Between A.B, Plaintiff 
and 
CD. Defendant. 

Take Nones that you can inspect the documents mentioned in your notice 
of the day of [except the deed numbered 

in that notice] at [insert place of intpeetion] on Thursday next the 
inst., between the hours of 12 and 4 o'clock. 

Or, that the [plaintiff or defendant] objects to giving you inspection of the 
documents mentioned in your notice of the day of 

A.D. , on the ground that [state the ground] : — 

xr, 

Solicitor to the 



(10.) FORM OF NOTICE TO ADMIT FACTS {ante, pp. 82, 119). 

18 . [Here put the letter and number.] 

In the High Court of Justice. 

Division. 

Between A.JB. Plaintiff 
and 
CD, Defendant. 

Take Notice that the plaintiff [or defendant] in this cause requires the 
defendant [or plaintiff] to admit, for the purposes of this cause only, the 
several facts respectively hereunder specified; and the defendant [or plaintiff] 
is hereby required, within six days from the service of this notice, to admit 
the said several facts, saving all jast exceptions to the admissibility of such 
facts as evidence in this cause. 

Dated, &c. 

O.D.f Solicitor [or agent] for the plaintiff [or defendant]. 

To E.P., Solicitor [or agent] for the defendant [or plaintiff]. 

The facts, the admission of which is required, are — 

1. That John Smith died on the 1st of January, 1870. 

2. That he died intestate. 

3. That James Smith was his only lawful son. 

4. That Julius Smith died on the 1st of April, 1876. 

5. That Julius Smith never was married. 
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(11.) FORM OF NOTICE OF ADMISSION OF FACTS {ante, pp. 82, 119). 

18 . [Here put the letter and number.] 

In thb High Coubt of Justice. 

Division. 

Between A.JB, Plaintiff 

and 

CD. Defendant. 

The defendant [or plaintiff] in this cause, for the purposes of this cause 

only, hereby admits the several facts respectively hereunder specified* 

subject to the qualifications or limitations, if any, hereunder specified, 

saving all just exceptions to the admissibility of such facts, or any of 

them, as evidence in this cause. 

• Provide I that this admission is made for the purposes of this action only, 

and is not an admission to be used against the defendant [or plaintiff] on 

any other occasion, or by any one other than the plaintiff [or defendant or 

party requiring the admission]. 

Delivered, &c. 

E.F.f Solicitor [or agent] for the defendant [or plaintiff]. 

To O.ff., Solicitor [or agent] for the plaintiff [or defendant]. 



Facts admitted. 



Qaalifications or Limitations, if 

any, subject to which they 

are admitted. 



1. 

2. 
3. 

4. 

6. 


That John Smith died on the Ist of 

January, 1870, 
That he died intestate. 
That James Smith was his lawful son. 

That Julius Smith died. 

That JoliiiR Smith never was married. 


1. 

2. 
3. 

4. 

5. 


But not that he was his only lawful 

son. 
But not that he died on the 1st of 

April, 1876. 



(12.) FORM OF SUMMONS FOR DIRECTIONS PURSUANT TO 

ORDER XXX. {ante^. 113.) 

18 . [Here put the letter and number.] 

In the High Coitrt of Justice, 

Division. 

Between A.B. Plaintiff 

and 
C.D. Defendant. 
Let all the parties concerned attend Master [ ] in Chambers on 

day the day of 18 , at 

o'clock in the noon, on the hearing of an application on the 

part of for directions for. 

[Here state aU matters or proceedings previous to trial on which directions 
are required.] 

Dated the day of 18 . 

This summons was taken out by 
solicitor for 
To 
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(13.) FORM OF ORDER FOR DIRECTIONS PURSUANT TO 

ORDER XXX. (ante p. 114.) 

18. [Here put the letter and number, ] 

In the High Court op Justice. 
Diyisioii. 

Between A,B. Plaintiff 
and 
CD, Defendant. 
Upon hearing 
and upon reading it is ordered as 

follows : — 

1. That the plaintiff deliver to the defendant further and better particulars 
with dates and items of his claim, and that unless such particulars be 
delivered within days from the date of this order, all further 
proceedings be stayed until the delivery bhereof. 

2. That the plaintiff and defendant be at liberty to deliver to each other 
interrogatories in writing, and that the said parties do respectively answer 
the said interrogatories as prescribed by Order xxxi., rules 8 and 26. 

3. That the be at liberty to issue a commission for the 
examination of witnesses on his behalf at and that the 
trial of the action be stayed until the return of the said commission, the 
usual long order for the said commission to be drawn up, and unless agreed 
upon by the parties within one week, to be settled by the Master. 

4. That the action be tried in the county of by a Judge. 

5. That either party be at liberty without further summons, to apply to 
the Master herein for further directions, such application to be made upon 
two clear days' notice to be served upon the other party. 

6. That the costs of this application be costs in the action, 

Dated day of 18 



(14.) NOTICE OF TRIAL (a»<e, p. 115). 
18. [Here put the Utter and number,'] 

In the High Court of Justice. 

Division. 

Between A,B, Plaintiff 
and 
CD, Defendant. 

Take Notice of trial of this action [or of the issues in this action oi-dered to 
be tried] by a judge and jury [or as the case may he] in [or aa the case 

may he] for the day of next. 

Dated 18 . A.B,^ Plaintiff's Solicii-or. 

To CD,, Defendant's Solicitor [cr agent]. 
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(16.) FORM OF NOTICE TO PRODUCE DOCUMENTS AT TRIAL 

{ante, p. 118). 

18 . [Here piU the letter and number,] 

In thb High Court of Justice. 

Division. 

Between A,JB. Plaintiff 
and 
CD. Defendant. 

Take Notice, that you are hereby required to produce and show to the 
Court on the trial of this all books, papers, letters, copies of letters, 

and other writings and documents in your custody, possession, or power, 
containing any entry, memorandum, or minute relating to the matters in 
question in this and particularly 

Dated the day of 18 . 

To the above named { (Signed) 

J of 

h solicitor or agent I agent for 

\ solicitor for the above-named 



(16.) FORM OF NOTICE TO INSPECT AND ADMIT DOCUMENTS 

{ante, p. 119). 
18 . [ffere put the letter and number.] 

In the High Coubt of Justice. 

Division. 

Between A.B, Plaintiff 

and 

CD, Defendant. 

Take Notice that the plaintiff [or defendant] in this cause proposes to 
adduce in evidence the several documents hereunder specified, and that the 
same may be inspected by the defendant [or plaintiff], his solicitor or agent, 
at on , between the hours of ; and the 

defendant [or plaintiff is hereby required, within forty-eight hours from the 
last-mentioned hour, to admit that such of the said documents as are specified 
to be originals were respectively written, signed, or executed as they purport 
respectively to have been; that such as are specified as copies are true copies ; 
and such documents as are stated to have been served, sent, or delivered, 
were so served, sent, or delivered respectively ; saving all just exceptions to 
the admissibility of all such documents as evidence in this cause. 

Dated, &a (Signed) 

To MF,f Solicitor [or agent] for 
defendant [or plaintiff]. 

G,ff,f Solicitor lor agent] for plaintiff [or defendant]. 

S 
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[Here dueribe the dccumenU, the manner of doing which may he cufoUows: — ] 

Orioinau. 



DeBcripUon of Documents. 



Dates. 



Deed of coyenant between A.B. and CD. first part, and E.F. 

second part 

Indenture of lease from A, B. to CD. , 

Indenture of release between A.B.^ CD. first part, &c.. 

Letter, defendant to plaintiff 

Policy of insurance on goods by ship ** Isabella," on voyage 

from Oporto to London 

Memorandum of agreement between CD., captain of said 

sliip, and E.F. 

B!1I oF exchange for £100 at three months, drawn by A.B. 

on and accepted by CD., indorsed by KF. and O.ff, 



January 1, 1848. 
February 1, 1848. 
February 2, 1848. 
March 1, 1848. 

December 3, 1847. 

January 1, 1848. 

May 1, 1849. 



COPIBS. 



Description of Documents. 




Original or Duplicate 
served, sent, or delivered, 
when, how, and by whom. 



Begister of baptism of A,B, in 

the parish of X . 
Letter — ^plaintiff to defendant 

Notice to produce papers 



Becord of a Judgment of the 
Court of Queen's Bench in 
an action, F.S. v. F.N. 

Letters Patent of King Charles 
II. in the Bolls Chapel 



January 1, 1848. 
February 1, 1848 

March 1,1848 . 



Trinity Term, 10th 
Vict. 

January 1, 1680. 



Sent by Greneral Post, 
February 2, 1848. 

Served March 2, 1848, on 
defendant's attorney by 
E,F^ of 



(17.) SPECIMEN FORM OF STATEMENT OF CLAIM IN ACTION 
IN CHANCERY DIVISION {ante p. 162). 
18 . [Here put the letter and number.] 
In the High Court of Justice. 

Chancery Diyision. 1883. 

Mr. Justice. Writ issued 1883. 

Between A JB. Plaintiff. 

and 
CD. & E.F. Defendants. 
Statement of Claim. 

1. The plaintiff is residuary legatee of A.B. of the City of Bath, who died 
March 8rd, 1882, having made his will dated March 2nd, 1882, and 
appointed the defendants his executors, who proved his will April 6th, 
1882. 

2. The defendants have been guilty of wilful default in not getting in 
certain property of the testator. 

3. The wilful default on which the plaintiff relies is as follows : — 
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CD, owed to the testator £1,000, in respect of which no interest had 
been paid or acknowledgment given for five years before the 
testator's death. The defendants were aware of this fact, but never 
applied to CD. for payment until more than a year after testator's 
death, whereby the said sum was lost. 

The plaintiff claims : — 

(1.) Account of testator's personal estate on footing of wilful default. 

(2.) Administration of the testator's personal estate. 

(Signed) 

Dbliyered thk DAT OF 1883. 

By Plaintiff's Solicitor. 



(18.) SPECIMEN FORM OF STATEMENT OF DEFENCE IN AN 
ACTION IN THE CHANCERY DIVISION {aide, p. 162). 

18 . \Htrt ptU the letter and number,] 

In the High Court of Justice. 
Chancery Division. 
Mr. Justice Writ issued 18 . 

Between A.B, Plaintiff 

and 
CD, aELAE,F. Defendants. 

Statement of Defence 

1. The defendants do not admit the Plaintiff's claim. 

2. The claim is barred by the Statute of Limitations. 

3. The defendants have not been guilty of the wilful default alleged in the 
statement of claim or any other wilful default. 

(Signed) 

Delivered the day of 18 . 

By Defendants' Solicitor. 

(19.) SPECIMEN FORM OF STATEMENT OF REPLY IN AN ACTION 

IN THE CHANCERY DIVISION (cmte, p. 162). 

18 . [ffere put the letter and number.'\ 

In the High Court of Justice. 
Chancery Division, 

Mr. Justice 

Writ issued 18 . 

Between A,B, Plaintiff 
and 
CD, & E,F. Defendant. 
Reply. 

The Plaintiff as to the defence says he joins issue. 

(Signed) 

Delivered the day of 18 . 

By Plaintiff's Solicitor. 

s2 
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(20.) FORM OP AN ORDINARY ADMINISTRATION JUDGMENT, OR 
ORDER, CONTAINING THE MOST DSUAL ACCOUNTS AND 
INQUIRIES IN AN ORDINARY ADMINISTRATION ACTION 
{ante, p. 174). 

This Court doth order that the following accounts and inquiry be taken 
and made ; that ia to say : 

1. An account of the personal estate not specifically bequeathed of 
deceased, the testator in the pleadings named come to the hands of 

2. An account of the testator's debt. 

3. An account of the testator's funeral expenses. 

4. An account of the testator's legacies and annuities (if any) given by 
the testator's will. 

5. An inquiry what parts (if any) of the testator's said personal estate 
are outstanding or undisposed of. 

And it is ordered that the testator's personal estate not specifically be- 
queathed, be applied in payment of his debt and funeral expenses in a due 
course of administration, and then in payment of the legacies and annuities 
(if any) given by his will. 

If real estate — 

And it is ordered that the following further inquiries and account be 
made and taken ; that is to say : 

6. An inquiry what real estate the testator was seised of or entitled to 
at the time of his death. 

7. An account of the rents and profit of the testator's real estate 
received by, &a 

8. An inquiry what incumbrances (if any) affect the testator's real estate 
or any and what parts thereof. 

/f gale directed — 

9. An account of what is due to such of the incumbrancers as shall 
consent to the sale hereinafter directed in respect of their incumbrances. 

10. An inquiry what are the priorities of such last-mentioned incum- 
brances. 

And it is ordered that the testator's real estate be sold with the appro- 
bation of the judge, &c. 

And it is ordered that the further consideration of this cause be adjourned, 
And any of the parties are to be at liberty to apply as they may be advised. 
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(21.) FORM OF AFFIDAVIT AS TO CLAIMS {anU p. 175). 

18 . [Here put letter and nuniber,] 

In the High Court of Justice. 
Chancery Division. 
Mr. Justice 

Between A.B. Plaintiff, 
and 
CD. Defendant. 

We, A.B.f of, *fec., the above-named plaintiff [or defendant, or as may be], 
the executor [or administrator] of , late of , in the county 

of , deceased, and E.F., of, dsc, solicitor, seyerally make oath 

and say as follows : 

I, the said E.F., for myself, say as follows : 

1. I have in the paper writing now produced, and shown to me, and 
marked A., set forth a list of all the claims the particulars of which have 
been sent in to me by persons claiming to be creditors of the said A.JB.^ 
deceased, pursuant to the advertisement issued in that behalf, dated the 

day of 18 . 

And I, the said A.B., for myself, say as follows : 

2. I have examined the particulars of the several claims mentioned in the 
paper writing now produced, and shown to me, and marked A., and I have 
compared the same with the books, accounts, and documents of the said 
A.B.f [or 6M may be, and state any other inquiries or investigations mxuie], in 
order to ascertain, so far as I am able, to which of such claims the estate of 
the said A.B,f is justly liable. 

3. From such examination [and state any other reasons] I am of opinion 
and verily believe, that the estate of the said A .B., is justly liable to the 
amount set forth in the sixth column of the first part of the said i)aper 
writing, marked A., and to the best of my knowledge and belief, such 
several amounts are justly due from the estate of the said A.B., and proper to 
be allowed to the respective claimants named in the said schedule. 

4. I am of opinion that the estate of the said A.B. is not justly liable to the 
claims set forth in the second part of the said paper writing, marked A., and 
that the same ought not to be allowed without proof by the respective 
claimants [or^ I am not able to state whether the estate of the said A.B., is 
justly liable to the claims set forth in the second part of the said paper 
writing, marked A., or whether such claims, or any parts thereof, are 
proper to be allowed without further evidence]. 

5. Except as herein-before mentioned, there are not, to the best of my 
knowledge, information, and belief, any other claims against the estate of 
the said A.B, 

Sworn, &C. 
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(22.) FORM OF AFFIDAVIT VEMFYmG ACCOUNTS AND AN- 
SWERING USUAL INQUIRIES AS TO REAL AND PERSONAL 
ESTATE {anU, p. 177). 

18 . [Here put the letter and number.] 

In the High Court or Justice. 

Chancery Division. In the matter of the estate 

Mr. Jostioe of G. H. Deceased. 

Between A. B, Plaintiff 
and 
CD, and E.P, Defendants. 

We, A.B., of <fec., CD. of, <fec., and E,F., of, dfcc, 

the above-named defendants, severally make oath and say as follows : 

1. We have according to the best of our knowledge, information, and 
belief, set forth in Schedale I. hereto a full account and inventory of the 
personal estate of or to which G.H. , the testator in the judgment 
\pr order] dated made in this action [or matter] named, who died 
on the day of , was possessed or entitled at the time of 
his death, and not hy him ipecificaUy bequeathed. 

2. Save what is set forth in the said Schedule I., and w?uU is by the said 
testator specifically bequeathed, the said testator was not to the best of our 
knowledge, information, or belief, at the time of his death possessed of or 
entitled to any debt or sum of money due to him from us or any of us 
ou any account whatsoever, nor to any leasehold or other personsJ estate 
whatsoever. 

3. The said testator's funeral expenses have been paid. The same con- 
sist of the items of disbursement numbered and in the 
account herein-4ifter referred to [or if not paid it should be so stated with the 
amount due and to whom due}. 

4. We have in the account marked A., now produced and shewn to us, 
according to the best of our knowledge, information, and belief, set forth a 
full account of the personal estate of the said testator, not by him specifically 
bequeathed, which has come to our hands or to the hands of any of us, or to 
the hands of any person or persons by our order, or the order of any of us, 
or for our use or the use of any of us, with the times when, the names of the 
persons from whom, and on what account the same has been received, and 
also a like account of the disbursements, allowances, and payments made by 
us or any of us on account of the said testator's funeral expenees, debts, and 
personal estate, together with the times when the names of the persons 
to whom, and the purposes for which the same were disbursed, allowed, 
or paid. 

5. And we, each speaking positively for himself and to the best of his 
knowledge and belief as to other persons, further say that except as appears 
in the said account marked A., we Lave not, nor has any of us, nor have nor 
has any other person or persons by our order or the order of any of us, or for 
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our use or the use of any of us, possessed, received, or got in any part of the 
said testator*s personal estate, nor any money in respect thereof, and that 
the said account marked A. does not contain any item of disbursement 
allowance, or payment, other than such as has actually been disbursed, paid, 
or allowed on the account aforesaid. 

6. To the best of our knowledge, information, and belief, the personal 
estate of the said testator, now outstanding or undisposed of, consists of the 
particulars set forth in Schedule II. hereto. 

7. Save what is set forth in the Schedule II., there is not to our knowledge, 
information, or belief, any part of the said testator^s personal estate now 
outstanding or undisposed of. 

8. We have, according to the best of our knowledge, information, and 
belief, set forth in Schedule III. hereto, the particulars of all the real estate 
which the said O.H, was seised of or entitled to at the date of his death. 

9. Save what is set forth in the said Schedule, the said testator was not 
to the best of our knowledge, information, or belief, at the time of his death 
seised of or entitled to any real estate whatsoever. 

10. We have, according to the best of our knowledge, information, and 
belief, set forth in Schedule IV. hereto the particulars of all the incumbrances 
affecting the said testator's real estate, and what part thereof such incum- 
braaces respectively affect. 

11. We have in the account marked B., now produced and shewn to us, 
according to the best of our knowledge, information, and belief, set forth a 
full account of all the rents and profits of the said testator's real est^ate 
which has come to our hands or to the hands of any of us, or to the hands 
of any person or persons by our order, or the order of any of us, or for our 
use, or the use of any of us, and the times when, the names of the persons 
from whom, on what account, in respect of what part of such estate the same 
have been received, and the times when the same became due, and also a like 
account of the disbursements, allowances, and payments made by us, or any 
or either of us, in respect of the said testator's real estate, or the rents and 
profits thereof, and the times when, the names of the persons to whom, and 
the purposes for which, the same were made. 

12. And we, each speaking positively for himself, and to the best of his 
knowledge and belief as to other persons, further say that, except as appears 
in the said account marked B., we have not, nor has any of us, nor has any 
other person by our order, or the order of any of us, or for our use, or the 
use of any of us, possessed, received, or got in any rents or profits of the said 
testator's real estate, nor any money in respect thereof, and that the said 
account marked B. does not contain any item of disbursement, payment, or 
allowance, other than such as has actu^dly been disbursed, paid, or allowed, 
as above stated. 



264 FORMS. 



The First Schedule above referred to. 

1. £50 cash in the house. 

2. £100 cash at the testator's bankers, Messrs. A, and B. 

8. £1,000 Consolidated £3 percent, annuities, standing in the testator's 
name. 

4. £10 due from John James, for half year's rent of house at , 

to Michaelmas, 1882. 

6. £32 6«. 8(2. balance remaining due from John Thomas on account of 
half year's rent of farm at , to Michaelmas, 1882. 

6. £300, a debt due from Samuel Jones on a bond, with interest from 

, at per cent. 

7. A leasehold house situate at , held under a lease for a 
term of , which will expire on , at a rent of 
£ a year, underlet to James Evans for a term which will expire 
on , at a rent of £50 a year. 

8. £25, half a year's rent due from the said James Evans to 



The Second Schedule above referred to. 
[The particulars to be set forth in the same manner as above.] 



The Thibd Schedule above referred to.] 
[To contain a short particular of the real estate.] 



The Fourth Schedule above referred to. 

[To contain a short particular of the incumbrances, and shewing what part 
of the above real estate is subject to each.] 



INDEX. 



A. 

Abatement, 

No abatement now by reason of death, &c., 39^ 40 

Pleas in, abolished, 75 

What pleas in abatement were, 75 

Accounts, 

Ofpersonal representatives, 175 

„ „ aflSdavit verifying, 177, and see 

form of afEidavit by personal 
representative verifying. Ap- 
pendix II., 262 
„ „ vouching, 178 

Surcharging and falsifying, 178 

Additional accounts and inquiries may be directed, 180, 181 
Accounts and inquiries, interlocutory, 187 
Ordinary accounts and inquiries directed in an administra- 
tion suit, Appendix II., 260 
Obtaining under Order xv., 187, 188 
Delay in prosecuting, 195 
Definition of, 45 

Notice before, where necessary, 43 
Different claims in, 41 

Action, 

Removing from District Registry, 103, 104 

Friendly, 169 

Administration, proceedings in Chambers, 174-181 

Adjudicating, 

On claims, 175, 176 

No person except executor or administrator to attend on 

claim unless directed, 176, 177 
Form of affidavit as to. Appendix II., 261. 
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Administiiatiok, 

General proceedings in Chambers in action for, 174—181 
Course where two actions commenced for administering 

same estate, 196 
Application for payment of income or corpus daring action 

for, 197 
Originating summons for, under 15 & 16 Yict. c. 86, 217 

Originating summons for, under Rules of 188B, 218-220 
Administrators, 

May represent estate without beneficiaries being joined, 36 

Admiraltt, 

Court of, consolidated into Supreme Court, 12 
Appeals, 238 

Admissions, 

Notice of admission of facts may be given, 82 
Also notice to opponent to admit facts, 82, 83, 119 
Effect of such notice, 83 
Applying for order on, 83 

Advertisements. 

For creditors, 174, 175 
For next of kin, 175 

Affidavits : See Evidence 

In answer to interrogatories, 95 

Course where parties agree to take evidence by, 163, 164 

Cross-examination on, 164 

Consent as to taking evidence by affidavit by person under 

disability, 165 
Parts of and rules as to framing, 165 
Sufficient title to, 165, note (/) 
Before whom may be sworn, 166 
Scandalous matter in, 166 
Illiterate or blind deponent, 166 
Solicitor cannot swear his own client to, 166 
Beading affidavit filed in another action, 167 
Used at trial may be used afterwards, 167 
Form of affidavit of documents. Appendix 11. , 253 
Evidence on interlocutory applications to be by, 187 
On payment of trust moneys into Court, 210 
Form of affidavit by personal representatives on accounts 
and inquiries, Appendix U., 262 
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Amendment, 

By adding new defendants, 85 

Of writ of summons, 53 

Instead of new assignment, 75 

Of pleadings, 80 

Time to amend, 80 

When may be made without leave, 81 

How made, 81 

Pleading to amendment, 81 

On appeal, 178 

Answer, 

A former pleading, 6 

Appeal, 

From Common Law Courts, 3 
Constitution of Court of, 19, 20 
Judges of, 19, 20 
Jurisdiction of Court of, 20 
Jurisdiction of House of Lords, 31-33 
From Master in Chambers, 111 
From Judge in Chambers, 111, 112 
Time for, 227 

„ when calculated from, 227, 228 
Mode of, 228 
Notice of, 228 
Setting down, 228 
Security on, 229 
Cross appeal, 229 
Evidence on, 230 
Eeceiving new evidence, 230 
Amendment on, 231 
Costs on, 231 

Directing new trial on hearing of appeal, 231 
Hearing of appeal generally, 231 
Incidental directions on, 232 
Does not stay execution, 232 
Interest allowed for delay occasioned by, 232 
Any application that can be made to Court appealed 

from or to Court of Appeal, to be made to former, 

232, 233 
From decision of Chancery Judge in Chambers direct to 

Court of Appeal, 233 
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App£AL — continued. 

What orders not subject to, 233 

To House of Lords, 182-184 : See House of Lords. 

From inferior Courts generally, 238 

From County Courts, 238-240 

Appearance, 

Time for, 54 

What it is and how entered, 54, 55 

Notice of and service of sealed duplicate memorandum, 55 

Party entering in person may afterwards employ a 
solicitor, 55 

By partners, 56 

By person not named in writ in action for recovery of 
land, 56 

Limiting defence in appearance in action for recovery of 
land, 56 

Things a defendant may do before, 56 

Default of, 59-63, 161 : See Default. 

Where no defence, judgment may be obtained notwith- 
standing appearance, 63-65 

Arbitration, 

Provision of Common Law Procedure Act, 1854^ as to 

compulsory arbitration, 150 
Points of law arising on, 151 
Distinction between and reference to referee, 151 
Time for making award on compulsory reference, 151 
Setting aside award on compulsory reference, 152 
Enforcing same, 152 
Voluntary submission to arbitration must be made a 

Rule of Court, 152 
Appointment of arbitrator, umpire, &c., where not named 

in reference, 153 
Bevocation of submission, 153, note (a) 
Failure to appoint arbitrator, 153, 154 
Mode of conducting reference, 154 
Time for making award, 154 
Questions of law arising, 154 
Appointment of umpire, &c., 154, 155 
Costs of arbitration, 155 
Making and publishing award, 155 
Grounds for setting aside award, 155, 156 
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Arbitration — continued. 

Time for moving to set aside award, 156 
Mode of procedure to set it aside, 156 
Enforcing award made on submission, 156, 157 
Taxing costs on award, 157 

Arrest, 

Of defendant in an action, 102, 103 
Security in such a case, 103 

Assessors, 

Generally as to, 30 

Trial before Judge with, 116, 117 

Assizes, 

Generally as to, 22 

Associates, 

Duties of, 24 

Provision of, 42 & 43 Vict. c. 76, as to, 29 

Attachment, 

For not obeying order for discovery, 98 

Of debts, procedure as to, 136, 137 

Writ of, 139 

Procedure when against coroner or sheriff, 139, note (m) 

For contempt of court, 201 

Attorney-General, 

When action commenced in name of, 43 

Award : See Arbitration. 

B. 

Bail, 

Holding defendant to in a civil action, 102, 103 

Banking Companies, 

How they sue and are sued, 42 

Bankruptcy, 

Provisions of Bankruptcy Act, 1883, uniting Court of, with 

Supreme Court, see Preface, p. vi. 
Effect of during the action, 39, 40 

Trustee suing cannot join other claims except by leave, 41 
Trustee continuing bankrupt's action must give security for 

costs, 106, 107 



270 mDYX. 

Right to at trial, 125 

Bill of Complaint, 6 

Bill of Exceptions, abolished, 233 

Bills of Exchange, 

Former proceedings under Bills of Exchange Act, 57 

Advantages of the Act, 57, 58 

No writs can now be issued under this Act, 57, 58 

Blind Deponent, 

How sworn to affidavit, 166 

Bond, 

Action for penalty on, 62 

Breach of Promise of Marriage, 

Right to a jury in action for, 115 

Brief, 

What it should contain, 119, 120 

c. 

Capias ad Satisfaciendum, 

Writ of, 135 

Provision of Debtors Act, 1869, affecting, 135 

Case : See Special Case. 

Cause, Short, 

Practice on, 169 

Hearing on further consideration may be so, 199 

Causes of Action, 

Rule as to uniting several in one writ, 41 

Certificate : See Chief Clerk. 
Of fund in Court, 193 

Chambers : See Judges' Chambers. 
Appeals from decisions in, 111 

Chancery, 

Origin of Court of, 3 
Former Judges of, 3, 4 
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Ghancert — continued. 

Former practice in court of, 6 

Court of, consolidated into Supreme Court, 12 

Matters assigned to exclusive jurisdiction of Chancery 

Division, 15, 16 
Different modes of commencing proceedings in, 160 
Assignment to particular Judge in, 160, 
Party suing in representative capacity in, 161 
Effect of non-appearance to writ in, 161 
Default in delivering statement of defence in, 162 
Trial in, 163 

Evidence on hearing in, 163, 164 
Drawing up of judgment in, 168 
Friendly actions, 168 
Short cause, 169, 170 

Proceedings in chambers under judgment in, 171—182 
Sales under order of, 181, 182 
Summons, proceedings on, 185, 186 
Taxation of costs in, 203-205 

Change of Solicitors, 
How effected, 50 

Charging Order on Stock, 137, 138 

Charitable Trusts Act, 1852 
^ Kule as to appeal, 233 

Chief Clerk, 

Duties of, 24, 25 

Powers of, 25, 26 

Proceedings before in working out accounts and inquiries 

under a judgment, 171-182 
Directions by, 174 

„ „ carrying out of, 175-178 

Certificate of, 8, 179 

Taking opinion of Judge on points arising before, 179 
Application to vary certificate of, 180 
When certificate of, binding, 180 

Chose in Action, 

Course to be taken when assigned and dispute arises as to, 
211 
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ClBCUITS^ 

Generally as to, 22 
Claim : Su Adjudicatinq. 

Statement of : See Pleadings. 

COMMENCINQ PROCEEDINGS, 

Modes of, 45, 160 

COMMITHENT, 

Master no power to make order of^ 23, note (a) 
Order of, under Debtors Act, 1869, only in force for one 
year, but may be renewed, 135 

Common Law, 

Origin of Courts of, 1, 2 
Former Judges at, 3 
Former practice in Courts of, 5, 6 

Powers of, given to Courts of Equity before Judicature 
Acts, 9, 10 

Common Pleas, 

Court of. Consolidated into Supreme Court, 12 
Companies^ 

How to sue and defend, 42 

How served with writ of summons, 49 

When defendants, to whom interrogatories may be adminis- 
tered, 94 

Winding-up of, 214, 215 

OflScial liquidator, 214, 215. 

Appeal against winding-up order, time for, 227 

Compounding, 

Penal action, 113 

Condition, 

Judgment on order granted upon, 130 
Conduct of Cause, 

Summons for, 195 

Where two actions commenced for administration of an 
estate, 196 
Consent, 

To judgment, 65 

For time to deliver pleadings, 89 

To take evidence by affidavit, 163-165 

Orders by, not subject to appeal, 223 



INDEX. 273 

Consolidation of Actions, 36, 37 
Costs in consolidated actions, 93 

Constable, 

Action against, 43, 44 

Contempt of Court, 

By reason of disobedience to order for discovery, 98 
Attachment is the remedy for, 139 
Generally as to, 201 

Contribution, 

From third parties, provisions as to, 38, 39 

Conveyancing Counsel, 
Duties of, 28 

Coroner, 

Attachment against sheriff is directed to, 139, note (m) 
Attachment against coroner is directed to elisors (ib.) 

Corporations, 

How to sue and defend, 42 

How served with writ of summons, 48 

Costs, 

Some general rules as to, 27, 28 

Must be indorsed on specially indorsed writ, 46 

Of taxation, 47 

Allowed on judgment under Order xiv., 65, and Ap- 
pendix II., 250 

Of facta which ought to have been admitted, 74 

Security for, when it can be obtained, 105—107 

How security given, time, &c., 107 

In the cause. 111 

In any event. 111 

On interlocutory application a lump sum may be ordered 
for, instead of taxation, 111 

Judgment for, after discontinuance, 113 

Fees and refreshers to counsel, 121 

Of the day, 126 

Sequestration to enforce payment of, not now issued^ with- 
out leave, 139 

Provisions of Judicature Act as to, 143 

Under County Court Act, 1867, as amended, 143 

T 
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Costs — conttmied. 

Special provision now where not more than £50 recovered 
on contract, 144 

Statement of position as to now, 144^ 145 

On set-offs and counter-claims, 1 45 

Depriving successful party of, 146 

Taxation of, 146, 147, 202-206 

Rules as to higher and lower scale, 147 

In matters pending on October 24, 1883, 147 

Party and party, and solicitor and client, 148 

Delivery of solicitor's bill and taxation by client, 148 

Disallowance to a solicitor of, in certain cases, 149 

On petitions, 184 

Of arbitration, 155, 157 

In Chancery Division on further consideration, 202 

On paying trust moneys into Court, 212 

On appeal, 231 

Orders as to, only, not subject to appeal, 233 

Security for, on appeal to House of Lords, 236 

Forms of costs on judgment under Order xiv.. Appendix U., 
250 
Counsel, 

Fees and refreshers to, 121 

Fees to clerks of, 121 

Vouching fees of, 121 

Counter-claim, 

Has same effect as statement of claim in cross action, 74 

May be continued, though plaintiff^s action stayed, 74 

Pleading to, 77-80 

When it may be amended without leave, 81 

Costs when defendant succeeds on, 145 

Countermand, 

Of notice of trial, 117 

County Court, 

Reference to, in actions of contract, 100, 101 
Ordering action to be tried in, 101 
Transfer to, in actions of tort, 106 
Cases in which it has no jurisdiction, 145 
Equitable jurisdiction of, 205 
Appeals from, 238-240 

No appeal from, when agreed decision of Judge of, shall 
be final, 240 
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Course, 

Orders of, 187 

Court, 

Inconvenience of different Courts, 4 

Of appeal, 19, 20 

OflScers of, besides Judges, 22—28 

Creditors : See Adjudicating. 
Advertisement for, 174 

Cross Examination, 
At trial, 124, 125 
Disallowing questions in, 126, 126 
On affidavits, 164 

Crown Office, 

Now part of the Central Office, 29 

Custody, 

How evidence of witnesses in obtained, 122 

D. 

Damages, 

Date to which assessed, 60 

Writ of inquiry for ascertaining, 61 

Day, 

Costs of, 126 

Death of Parties, 

Effect of, pendente lite, 39, 40 

De bene esse. 

Taking evidence, 122, 123 

Declaration, 5 

Declaratory Judgment, 
Claim for allowed, 79 

Decree, 

Notice of motion for, 7, 8 
Carrying out of, 7, 8 
Enrolment of, 2o4 
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Deed, 

Setting in Chambers where parties differ, 197 

Default, 

Of appearance in Queen's Bench Division, 59-63 
,y in Chancery Division, 161 

f, to writ for liquidated amount, 59 

,y in actions for unliquidated damages, 60 

,y of one of several defendants, 60 

„ in actions for debt and damages, 61 

„ in actions to recover land, 62 

„ in actions for penalty on a bond, 62 

„ in case of infants and lunatics, 63 

Defendant let in to defend notwithstanding, 62, 63 

Date of judgment by, 63 

In delivery, of statement of claim, 72 

„ of statement of defence, 75, 76, 162 

„ of reply or subsequent pleading 77, 78 

Defence, 

Statement of : See Plfjiding. 
Puis darrein continuance, 80 

Defendant, 

Non-joinder of, 34 

Interest need not be equal, 35 

Contribution against third parties, 38, 39 

Out of jurisdiction, leave to serve, 51, 52 ' 

May be let in to defend although judgment signed, 62, 63 

May pay money into Court, 90, 91 

Arrest of, 102, 103 

When he may give notice of trial and enter cause for trial, 

115, 117 
Not appearing at trial, 127 

Delivery, 

Writ of delivery of property, 139 

Demand, 

For names of partners, 50 

Whether writ issued by solicitor's authority, 50 

Demurrer, 

Not now allowed, 78 
Definition of, 78 
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Demurrer — continued. 
Instance of, 78 
Course now allowed instead of, 79 

Directions, 

Summons for, 113, 114 ; and see Forms of Summons and 

Order, Appendix IL, 255, 256 
For matters to be done in Chambers, 197 

Discontinuance of Action, 112, 113 
Judgment for costs after, 112, 113 

Discovery: aS^^ Documents; Interrogatories. 
Against lord of a manor, 222 
Costs of, 98, 99 
Security for by means of deposit in Court, 99 

Dismissing, 

Action for want of prosecution, 102 

Dispensing, 

With service of notice of judgment in Chancery Division, 
173 

Distribution of Business, 

Amongst the different Divisions, 15, 16 

District Registries, 

Establishment of, 17, 18 

Power of District Registrars, 18 

Entry of causes for trial in, 18 

Signing judgment in, 18 

Various matters which may take place in, 18 

Appeals from District Registrar, 18, 19 

Chancery matters in, 19 

Time for business in, 19 

Appearance in the case of writs from, 55 

Judgment by default in, 60 

Removal of action from, 103, 104 

Distringas, 

Former writ of, 223 

Proceedings now in lieu of writ of, 223, 224 

Effect of such proceedings, 224 

Divisions of High Court, 

Presidents of, 12, 1 a 

Business how distributed amongst, 15, 16 
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Divorce, 

Coxttt of, consolidated into Supreme Court, 13 

Documents, 

Diacoverj of, obtained by summons, 96 

Inspection of, 9G, 97 

Summons for inspection, when possession of not admitted, 

97 
Order for discovery of not necessarily granted of course, 

97,98 
Consequence of disobedience of order for discovery, 98 
Form of affidavit of, Appendix, 253 

Form of notice to produce, for inspection, Appendix II., 253 
Form of notice of appointment to inspect. Appendix IL, 254 
Service of order for discovery of, 98 
Costs of discovery of, 98 
Deposit in Court necessary before issuing summons for 

discovery of, 99 
Notice to produce at trial, 118, 119 
Form of such notice. Appendix IL, 257 
Notice to inspect and admit, 119 
Form of such notice. Appendix II., 257 
Hefusing to admit, 119 

E. 

Ejectment : See Eecovert of Land. 

Elegit, 

Writ of, 135 

Sale after, 135 

Recovery back of lands by judgment debtor after judgment 

creditor satisfied by, 135, 136 
Course instead of, where judgment debtor has only an equity 

of redemption, 136 

Elisors, 139, note (m) 

Enforcing Judgment, 133-142, 201 

Enquiries : See Accounts. 

Enquiry, 

Writ of, 61 

What it is, 61 

Mode of procedure on it, 61, 62 
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Enrolment, 

Of decree, or order now has no ot>ject, 234 

Entry, 

Of cause for trial, 117 

Equitable execution, 136 

Error, 

Proceedings in, abolished, 233 

Evidence : See Witnesses ; Affidavits. 

De bene esse, 122, 123 

May be taken by affidavit, 163, 164 

Procedure where taken by affidavit, 164 

Cross-examination on affidavits, 164, 165 

On interlocutory applications to be by affidavit, 187 

Of funds in Court, 193 

On appeal, 230 

Examiners, 

Duties of, 26 
Procedure before, 26, 27 

Exceptions, 

Bills of, abolished, 233 

Exchequer, 

Court of, consolidated into Supreme Court, 12 

Execution, 

How issued, 133 

Time within which writ of must be executed, 134 

How long in force, 134 

Renewal, 134 

Fieri facias, 134 

Ca. sa,, 135 

Elegit, 135 

Levari facias y 135, note (o) 

Discovery in aid of, 136 

Obtaining Sheriffs return to, 136 

Attachment of debts, 136, 137 

Charging stock, 137, 138 

Enforcing judgment when not for land or money, 138 
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ExECUTiOH — continued. 

Writ for delivery, 189 

Writ of attachment, 139 

Sequestration, 139 

Writ of possession, 139, 140 

De bonis ecclesiasticis, 140 

Sequestrari facias J 140 

Against partnership firm, 140, 141 

Judgment must be produced on issuing, 141 

Appeal does not stay, 232 

Executors 

May represent estate without beneficiaries being joined, 36 
Wki&t claims may be joined with claims as executors, 41 
Judgment against quando acciderinty 141 
To what extent his powers interfered with by an originating 
summons under Rules of 1 883, 220 

Experts, 

Obtaining assistance of, 178 

F. 

False Imprisonment, 

Kight to a jury in action for, 115 

Falsifying and Surcharging, 178 

Fieri Facias, 
Writ of. 134 

* 

De bonis ecdesiasticis^ 140 

Folio, 

Comprises seventy-two words, 66, note (e) 

Forma Pauperis, 
Suing in, 43 

Forms : See Appendix II., 248-264 

Foreigner, 

Writ against, 51 
Security for costs, 105 

Formal Party, 

When served with petition should be tendered £1 IOa, 184 
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Friendly Action, 

May be heard short, 169 

Fund in Court, 

Certificate or transcript of, 193 

Further Consideration, 

Setting down cause on, 198 

No evidence received beyond Chief Clerk's certificate, 199 

May be heard short, 199 

Judgment on, 199, 200 

When it may take place in Chambers, 200, 220 

When cause cannot be finally disposed of on, 200 

Enforcement of judgment on, 201, 202 

Costs on, 202 

Fusion, 

Steps towards, before Judicature Acts, 9, 10 

G. 

Garnishee Order, 

Generally as to, 136, 137 

A creditor under an order can obtain a garnishee order, 

136, note {t) 
Conflicting claims in proceedings for, 137 
Wages Attachment Abolition Act, 137 

General Issue pleaded by Statute, 73, 74 

Guardian ad Litem, 42 

Guardianship and Maintenance, 
Summons for, 221 

H. 

Habeas Corpus ad Testificandum, 122 

Hearing of Cause : See Trial 

In Chancery Division, 162, 163, 167 
Short, 169 

High Court of Justice, 

How constituted, 12, 13 
Order in Council as to, 13, 14 
Jurisdiction of, 14 
Distribution of business in, 15 

Higher and Lower Scale of Costs, 147 
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Holidays, 21, 22, 81 
House of Lords, 

Origin of jurisdiction as a Court of Appeal, 31, 82 

How now constituted, 82, 33 

Mode of appeal to, 285 

Presentation of appeal to, 285 

Security on appeal to, 286 

Printed cases, 286 

Cross appeals, 287 

Setting down and disposal of appeal, 287 

Hundred, 

Service of writ against inhabitants of a, 4.8 

Husband and Wife : See Married Women 

Claims by or against may be joined with separate 

claims, 41 
If parties, must both be served with writ unless otherwise 
ordered, 48 

I. 

Identification, 

Of client on receiving money out of Court, 202 

Illiterate Deponent, 

How sworn to affidavit, 166 

Income, 

Application for payment of, during progress of Chancery 
proceedings, 197 

Indorsements, 

On writ of summons, 46, 47 
Special, 47 

Infants, 

How to sue and defend, 42 

Service on, 48 

Plaintiff may apply for guardian to be appointed to defend 

if infant does not appear, 68 
Protection to, in respect of money recovered, 129 
Consent by, to take evidence by affidavit, 165 
How served with notice of judgment, 172 
Ward of Court, application to marry, 196 
Appearance of, on petitions and summonses, 221 
Marriage settlement of, 221, 222 
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Infants — continued. 

Summons under Infants' Settlement Act and affidavit in 
support thereof, 221, 222 

Inferior Court : See County Court 

Judgment of, may be removed to a higher Court for pur- 
poses of execution, 142 
Appeals from, 238-240 

Injunction, 

Power of Court of granting, 190 
No writ now issued, 191 
Enforcing, 191 
Ex pai'te, 191 

Inquiries : See Accounts. 

Inquiry, Writ of. 

What it is, 61 

Mode of procedure on it, 61, 62 

Inspection of Documents, 
During action, 96, 97 
Under notice to inspect and admit, 119 

Interest, 

Course that may be taken where there are several parties 

having the same interest, 36, 172 
Allowed for delay occasioned by appeal, 232 
On legacies, 179, 180 

Interlocutory Proceedings, 85-114, 183-197 
Costs on. 111 

Interpleader, 

Cases in which it arises, 107 

Jurisdiction of the Masters in^ 107, note (b) 

Not necessary that titles should have had common origin, 

108 
When summons should be taken out, 108 
Affidavit in support of, 108 
Generally as to, 108, 109 
Sale of goods on, 109 
No appeal in, except by special leave, 233 
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IinSRBOOATORIBSy 

Before Judicature Acts^ 6 

Definition of, 94 

Cases in which allowed without special leave and time for, 

94 
Where defendant is a public company, 94 
Striking out or disallowing, 94, 95 
Course when objected to, 95 
How and when answered, 95 
Answers to, how used, 96 
Course to compel answer to, 95, 96 
Service of order for interrogatories to be answered^ 98 
To sheriff's officer, 98 
Costa of, 98, 99 
Deposit in Court necessary before delivery, 99 

Investment, 

Of cash in Court, 193 

Ireland, 

Suing defendant in, 52 

Irrelevant Matter, 

In interrogatories, 95 

Issues of Fact without Pleadings, 111 

J. 

Joinder of Issue, 
In pleadings^ 77 

Joining, 

Several causes of action in one writ, 41 

Joint Stock Companies, 

How they sue and are sued, 42 
How served with writ, 49 

Joint Stock Company, 

Security for costs in action by, 107 

Judges, 

Of High Court of Justice, 13 

How appointed and how they hold their offices. Id 
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Judges — continued. 

Order in Council as to the, 13, 14 

Of appeal, 20 

Trial by a judge alone without a jury, 116 

Judges' Chambers, 

Appeals from decisions in, 111 
Proceedings in, in Chancery, 171-182 
Direction for matters to be done in, 197 

Judgment, 
Final, 59 

Interlocutory, 59, 60 
When judgment by default can be signed in District 

Registry, 60 
Date to which damages to be assessed od, 60 
In action to recover land, 62 
Defendant may sometimes be let in to defend after 

judgment, 62 
By default, how dated, 63 
Plaintiff may apply for final judgment after appearance 

under Order xiv. where writ specially indorsed, 63—65 
Formalities attending consent to, 65 
Definition of, 127 
Mode of obtaining, 1 28 
Motion for, 128-162 

Time for setting cause down on motion for a judgment, 128 
Course to be taken when party objects to judgment directed 

to be entered, 128, 129 
Clerical mistakes in, 129 
Protection to infants recovering, 129 
Obtaining after trial of issues, 130 
Power of Court on motion for, 130 
On some condition, 130 
Entry of, 130 
How enforced, 133—141 

As to service of, 133, and note (a) on that page 
Quando accidertnt, 141 
Of inferior Court may be removed to High Court, for 

purposes of execution, 142 
Drawing up of, in Chancery, 168 
Carrying judgment into Chambers in Chancery Division, 171 
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J m>QUExrr— continued. 

Notice of, 171-178 

Judgment for accounta, (&c., can be obtained under Order 

XV., 188, 189 
On fiirther conaideration, 200 
Enforcement of, in Chancery, 201 

Jurisdiction, 

Vested in the High Court, 14 
Service out of, 51, 52 
Evidence of witnesses out of the, 122 
Of County Court, 145, 205 

Jury, 

Case in which parties have a right to, 115, 116 

Summons for, in other cases, 1''.6 

Who are liable to serve on, 123 ', note (s) 

Qualifications of juror, 123 ; note (t) 

Special jurors, 123; note (u) 

How special jury obtained, 123 

Expenses of, 124 

Order for view by, 124 

Not agreeing on verdict, 126 

Withdrawing a juror, 126 

Misbehaviour of, ground for a new trir\ 131 

Mode of disposal of jury cases in Chancery Division, 163 

L. 

Land : See Recovery of Land. 

Lands Clauses Act, 

Proceedings under, 208, 209 

Law and Equity, 

Differences between, 4-7 
Inconveniences of the two systems, 4 

Leases and Sales of Settled Estate Act, 
Petition under, 213, 214 

Leave, 

For service out of jurisdiction, 51, 52 

To appear to writ under Bills of Exchange Act, 57, 58 
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Legacies, 

Certifying and interest thereon^ 179 

When paid in under the Legacy Duty Act, 207 

Ux parte application for payment out of Court, 207, 208 

Levari Facias, 135 ; note (o) 

Libel and Slander, 

Right to a jury in action for, 115 

Seven days' notice necessary in action for, of intention to 
give certain evidence in mitigation of damages, 125 

Lien, 

Limiting several causes of action, 41 

Paying money into Court where claimed, 193 

Limited Company, 

Security for costs in action by, 107 

Lord of a Manor, 

Discovery against, 222 

Lords : See House of Lords. 

Lower and higher scale of costs, 147 

Lunatic, 

How to sue and defend, 42 

How served with writ of summons, 48 

Plaintiff may apply for guardian to defend, if no appearance 

entered for, 63 
Protection to, in respect of money recovered, 129 
Consent by, to take evidence by affidavit, 165 

M. 

Maintenance, 

Summons for, 221 

Malicious Prosecution, 

Right to a jury in action for, 115 

Mandamus, 191, 192 

Marriage, 

Effect of, during the action, 39 

Application for leave for marriage of ward of Chancery, 

196 
Application under 18 & 19 Vict c. 43, 221, 222 



288 INDEX. 

Married Women, 

How to sue and defend, 42 
Service on, 48 

Masteks, 

Duties of, 23 

Cases in which they have no jurisdiction, 23 ; note (a) 
Arrangement as to assignment of action to Masters, 23, 24 
Keferring action to one of the, 100 

Memorandum, 

To be endorsed on certain judgments and orders on ser- 
vice, 138, 189 

Merchandise Marks Act, 

Security for costs in action under, 107 

Mesne Profits, 

May be joined with action for recovery of land, 41 
What are, 62 ; note (k) 

Misjoinder of Parties, 
Effect of, 35 

Money : See Payment into Court. 
In Court, 91, 93, 192, 193, 201 

Month, 

Means a calendar month, 112 

Month's Notice of Proceeding, 
When necessary, 112 

Motion, 

Applications by, 85 

Notice of necessary, 85 

Fx parte, 86, 184 

Serving notice of with writ, 86 

Date of order on, 86 

When application to be by, 185 

As a mode of originating proceedings, 215, 216 

Appeal by, from County Court, 239, 240 

Motion for Judgment : See Judgment. 

When necessary in Common Law Division, 128 

Time for setting down action on, 128 

Generally as to, 128 

Power of Court on, 130 

When this course taken in Chancery Division, 162, 163 
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N. 

Ne exeat regno, 193, 194 

Limitation of writ of, by case o£ Drover v. Beyer ^ 194 
Neglect, 

To attend appointments in Chambers, 181 

New Assignment, 
Abolished, 75 
What it was, 75 

New Teial, 

Grounds for, 131 

Application for, to whom made, and within what time, 131, 

132 
No motion for rule nisi for, but notice of motion stating 

grounds to be given, 132 

Next Friend, 42 

Nisi, 

Eules nisi not allowed, 85 
Non-appearance : See Appearance. 

Non-joinder of Parties, 34 

Nonsuit, 

Explanation as to, 126 
Effect of, 126, 127 

Notice, 

Of motion for decree, 6 

Of action by defendant to third parties, 38, 39 

Before action when necessary, 43, 44 

Of appearance, 55 

To admit facts, 82, 83, 119 

To produce documents for inspection during action, 96, 97, 

and see Form in Appendix II. 253 
Of application under such notice, and see Form in Appendix 

11. 254 

One month's notice necessary when there has been no 

proceeding for a year, 112 
Of trial, 115, and see Form in Appendix II. 256 
To produce, 118 

Form of notice to produce, Appendix II. 257 
To inspect and admit, 119 
Form of notice to inspect and admit, Appendix II. 257 

U 
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Notice — continued. 

Of judgment, 171. 173 

How notice of judgment served on infant, &c., 172 

Ofappeal, 228 

Of cross appeal not necessary, 229 

o. 

Officers of the Court, 
Generally as to, 22-31 

Official Liquidator : See Companies. 

Official Referee : See Referee. 

Opinion of Court, 

Petition or summons for, 213 

Order xiv., 

Provision of, 64, 65 

Form of costs on judgment under, Appendix II. 250 

Order xv., 

Provision of, 189, 1 90 

Orders, 

How enforced, 141 

Drawing up of, in Chancery^ 168, 186 

Of course, 187 

What not subject to appeal, 233 

p. 

Particulars, 

Where necessary to be stated in or delivered with plead- 
ings, 69, 70 
Summons for, 99 
Instance of summons for, 100 
Time for pleading when particulars ordered, 100 

Parties, 

Non- joinder or misjoinder of, 34, 35 
Substitution of plaintiff, 35 
Interest of defendants, 35 
Counter-claim in case of misjoinder, 36 
Representation by trustees, 36 
Several with same interest, 36 
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Parties — continued. 
Consolidation, 36 

Joining parties in consequence of defence, 37 
Contribution against person not a party, 38, 59 
Death of interested, 39, 40 

Proceeding without personal representatiYe of deceased 
party, 40 

Partners, 

How sued, 49 
Service on, 49, 50 
Demand of names of, 50 
Appearance by, 56 
Execution against, 140, 141 

Party and Party Costs, 

Difference between, and solicitor and client, 148 

Pauper, 

Plaintiff in action of tort unable to pay costs, order may 
be made for security or transfer to County Court, 106 

Paymaster-General : See Payment into Court. 
Duties of, 26 
Money under control of, 192, 193, 201, 202 

Payment into Court, 

Old practice, prior to Judicature Acts, 90 

New practice, 91 

Hules as to obtaining money out of Court, and position 

when paid in, and liability denied, 91—93 
May be made by plaintiff in respect of counter-claim, 93 
Appropriation of money paid into Court under Order 

xiY. ; summons, 93, 94 
In Chancery Division, 192, 193 
Certificate of fund or transcript of account may be 

obtained, 193 
Obtaining money out of Court, 201, 202 
Under Legacy Duty Act, 207 
Under Lands Clauses Act, 208 
By trustee, 210 

Perpetuating Testimony, 
Action for, 170 

u2 
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Pedigbek, 

Proceedings in matters o^ 177 

Penalty, 

On a bond claim for, 62 

Compounding action of a penal nature, 118 

Petition, 

Definition of, 183 

Lodging, 183 

Service of, 183 

Costs on and tender of £1 IO5. in certain cases, 184 

When application to be by, 185 

Asa mode of commencing proceedings, 206, 207 

Under Legacy Duty Act, 207, 208 

Under Lands Clauses Act, 208, 209 

Under Trustee Relief Act^ 210-212 

For appointing new trustees, 212 

For opinion of Court, 213 

Under Leases and Sales of Settled Estates Act, 213, 214 

For winding up company, 214 

Plea, 5 

Pleadings : {See also Precedents of Pleadings in Appendix XL) 

Before Judicature Acts, 5, 6 

Object of, 66 

General rules as to, 66—70 

Times for service of, 67 

Denying facts specifically, 67, 68 

Claim for general relief not necessary in, 68 

Instances of shortening, 68, 69 

When particulars must be stated in or delivered with, 

69,70 
Signature to, 70 
Eules regulating the delivery of statement of claim, 

70,71 
Consequences of not delivering statement of claim, within 

proper time when necessary, 72 

Statement of claim may differ from indorsement on writ, 

72 
Statement of defence, 72-76 
Time for delivery of statement of defence, 72 
General points to be observed in defence, 73 
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Pleadings — continued. 

Pleading general issue by statute, 73, 74 

Set-off and counter-claim may be set up in statement of 

defence, 74 
Pleas in abatement and new assignment, 75 
Consequences of not delivering statement of defence 

within time limited, 76, 76 
Reply, 77, 78 

Pleadings subsequent to reply, 77, 78 
Close of, 77 

Joinder of issue, 77, 78 
Default in delivery of reply or subsequent pleading, 77, 

78 
Rejoinder, 77 

Demurrer not now allowed, and course instead of, 78, 79 
Striking out pleading, 79 
Claim in, for declaratory judgment only, 79 
Amendment of, 80 

Scandalous or embarrassing matter, 80, 81 
Pleading to amendments, 82 
Peculiarity in statement of defence in action for recovery 

of land, 84 
Defence arising after action commenced, 79^ 80 

Plene Administravit, 
Plea of, 141 

Possession, 

Writ of, 139 

Postponement, 
Of trial, 126 

Pbeservation of Property, 

Interim order for, 189, 190 

Printing, 

Of pleadings, 66 

Of money orders, 168 

Prisoner, 

How evidence of, obtained, 122 

Privilege, 

When claimed in affidavit of documents, 96 
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Probate, 

Court of, consolidated into Supreme Court, 13 

In probate matters writs cannot issue from District 
Registry, 45 
Proceed, 

Summons to, 174 
Produce, Notice to. 

At trial, 118, 119 

For inspection during action, 96, 97, and see Form in 
Appendix II. 253 

Form of. Appendix II. 257 
Prosecution of Action, 

Cases of applications for action to be dismissed for want 
of prosecution, 102 
Public Matters, 

How proceedings taken in respect of, 43 
Puis Darrein Continuance, 

Plea of, 80 

QUANDO AcCIDERINT, 

Judgment of, 141 

How execution afterwards obtained under such a judg- 
ment, 141, 142 
Queen's Bench, 

Court of, consolidated into Supreme Court, 12 
Queries on Accounts, 
How disposed of, 178 

E. 

Eailway Companies, 

How they sue and are sued, 42 

How served with writ, 49 
Rebutter, 5 

Eeceiver, 

Application for, in the shape of equitable execution, 136 

Generally as to appointment of, 188, 189 

Security given by on appointment, 1 88 

Power to appoint under the Judicature Acts,. 189 

Eecord and Writ Clerks, 
Duties of, 26 

Provision of 42 & 43 Vict. c. 76, and Rules of 1883 as to, 
29,30 
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Eecovert of Lakd, 

With claim for, what other claim may be joined, 41 
Writ may be specially indorsed in action for, 47 
Service of writ for, in case of vacant possession, 50 
Appearance in action for, by person not named in writ, 56 
Appearance in action for, may limit defence as to part only, 

56 
Non-appearance in action for^ 62 

Default in d^ivering statement of defence in action for, 76 
Peculiarity in statement of defence in action for, 84 

Refebees, 

Powers of, 30, 31 

Times of sittings of, 31 

Disposal of question of law arising before, 31 

Eef erring matters to, 100 

Trial before, 116, 117 

Eeference : See Arbitration. 

Summons for, 100 

To County Court, 100, 101 

Registrars, 

Duties of, 26 

Rejoinder, 5 

Relator, 

Explanation as to, 43 

Relief, 

Difference between Law and Equity, 4 
Oftrustees, 210, 211 

Removal, 

Of actions to County Courts, 100, 101, 
Of action from District Registry, 103, 104 

Replevin, 58, note {t) 

Replication, 5 

Reply: ^8^ Pleadings, 

Requisitions on Title, 

May be summarily disposed of in Chambers, 223 



296 INDEX. 

KESTUAiMiNa Ordeb, 
On Stock, 225 

Heyiewino Taxation of Costs, 204, 206 

HULES, 

NiH and absolute, 85 

Notice of motion for rule now necessary, 85 

Side bar rules, 156 

s. 

Scandal, 

Objections to interrogatories as partaking o^ 95 
Matter in affidavit in the nature of, 166 

Scire Facias, 142, note {b) 

Sale, 

In Chancery Division, 181, 182 

Scotland, 

Suing defendant in, 52 

Search, 

To ascertain state of proceedings, 195 

Security, 

For costs when it can be obtained, 105—107 

For discovery, 99 

On order for arrest, 103 

On an appeal in certain cases, 229 

Seduction, 

Right to a jury in action for, 115 

Service, 

Of writ of summons, 48, 49 

„ „ out of jurisdiction, 51, 52 

When it may be effected, 52, 53 
Time for service of pleadings, summonses, rules, notices, 

&c., 67 
Of otder for discovery, 98 
Of judgment, 133, and note (a) 
Ot petition, 161 

Of notice of judgment in Chancery Division, 171-178 
Of notice of appeal, 176 
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Sequestrabi Facias, 140 

Sequestration, 
Writ of, 139 

Set-off, 

Now allowed in all cases, 74 
Alterations in previous rules, as to, 74, 75 
Amendment of, without leave, 81 
Costs on, 145 

Settled Land Act, 1882, 

Summonses under, 222, 223 

Sheriff^ 

Duties of, 24 

Interpleader by, 107, 108 

Attachment against is directed to coroner^ 139, note (m) 

Short Cause, 169 

Side Bar Rules, 156 
Signature of Pleadings, 70 

Sittings, 

Of Court of Appeal, 21 

Of High Court in London and Middlesex, 21 

Solicitor: See Costs; Taxation. 

Officer of the Court, 30 

Demand on, whether writ issued with his authority, 50 

Service of order for discovery on, and liability of in respect 

thereof, 98 
DeUvery of bill, 148 

Disallowance to, of costs in certain cases, 149 
Cannot swear his own client to affidavit, 166 
Neglecting to attend appointments, 181 

Solicitor and Client Costs, 

Difference between, and party and party, 148 

Special Case, 

When resorted to under the Judicature Acts, 109, 110 
Consent by parties under disability, 110 
Agreement as to, 110 
Commencing proceedings by, 223 
Appeal by, from County Court, 239 
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SpEaAL Indorsement: See Weit of Summons. 

Special Jury, 

How obtained, 123 
Costs of, 124 

Stock, 

Charging order on, 137, 138 
Distringas proceedings, 223-225 
Restraining order on, 225 

Stamp Duty, 

On vesting order, 212 

None on agreement that there [shall be no appeal from 
County Court, 240 

Statement of Claim: See Pleadings. 
Statement of Defence: See Pleadings. 
Statement of Reply : See Pleadings. 
Statute, 

Pleading general issue by, 73, 74 

Statutes, 

8 & 9 Will. 3, c. 11 (Action for Penalty), 62, 91 

36 Geo. 3, c. 52 {Legacy Duty), 207 

1 Will. 4, c. 7, s. 1 {Writ of Inquiry), 61 

1 & 2 Will. 4, c. 58 {Interpleader), 107 

3 and 4 Will. 4, c. 42 {Action fm^ Penalty), 62 ' 

1 & 2 Vict. c. 45 {Interpleader), 107 

1 & 2 Vict. c. 110 {Judgments), 138 

5 & 6 Vict, c. 5 {Distringas and Eestraining Orders), 223- 
225 

6 Vict. c. 18, s. 60 {Appeals from Revising Barristers), 2 
6 <fe 7 Vict. c. 73 {Attorneys and Solicitors), 148, 149 

6 & 7 Vict. c. 96 {Libel), 90 

8 & 9 Vict. c. 16, s. 132 {Companies Clauses Consolidation), 
49 

8 & 9 Vict, c 18 {Lands Clauses Consolidation), 208, 209 

9 & 10 Vict. c. 95 {County Courts), 145 

10 & 11 Vict. c. 96 {Trustee Belief Act), 210, 211 

12 & 13 Vict. c. 74 {Amending Trustee Belief Act), 

210, 211 
13 & 14 Vict. c. 35, 206, note {e), 223 
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Statutes — continued. 

13 & U Vict. c. 60 (TrusUea), 212 

13 & 14 Vict. c. 61 (County Courts), 145, 238 

14 <& 15 Vict. c. 83, 8. 8 (Common Law Judge assisting 
Chancery), 9 

15 & 16 Vict. c. 55 (Trustees), 2J2 

15 & 16 Vict. c. 76 (Common Law Procedure Act, 1852), 

10, 107 
15 & 16 Vict. c. 80, 8. 26 (Guardianship and Mainte^ 

nance), 221 
15 & 16 Vict. c. 86, 8. 45 (Administration Summons), 217 

17 & 18 Vict. c. 125 (Common Law Procedure Act, 1854), 
10, 100, 150-154, 190 

18 & 19 Vict. c. 43 (Settlements on Infants), 196, 221 

18 & 19 Vic. c 67 (^Bills of Exchange Act, 1855), 57, 58 

19 <& 20 Vict. c. 97, s. 2 (Mercantile Law Amendment Act, 
1856), 10, 101 

19 & 20 Vict. c. 108 (County Courts) 101, 240 

21 & 22 Vict. c. 27 (Damages), 10 

22 & 23 Vict. c. 35 (Trustees and Executors), 213 

23 & 24 Vict. c. 38 (Trustees and Executors), 213 

23 & 24 Vict. c. 106 (Amending Lands Clauses Consolida-^ 

tion Act), 208 
23 & 24 Vict. c. 126 (Common Law Procedure Act, 1860), 

10, 107 
25 & 26 Vict. c. 42 (Trying Question of Fact in Equity), 10 
25 & 26 Vict. c. 88 (Merchandise Marks Act), 107 
25 & 26 Vict. c. 89 (Companies Act, 1862), 214, 215 

27 & 28 Vict. c. 112 (Sale after Elegit) 135 

28 & 29 Vict. c. 99 (County Courts), 205 

30 & 31 Vict. c. 131 (Companies Act, 1867), 214 

30 & 31 Vict. c. 142 (County Courts Act, 1867), 101, 106, 
143, 144, 145, 205 

31 & 32 Vict. c. 40 (County CouHs), s. 12.. 205 

31 & 32 Vict. c. 54, a. 5 (As to security for Costs), 105, 
note (m.) 

32 & 33 Vict. c. 62 {Debtors Act, 1869), 102, 135 

33 & 34 Vict. c. 28 (Solicitors' Remuneration), 149 
33 & 34 Vict. c. 30 (Garnishee Procedure), 137 

36 & 37 Vict. c. 66 (Judicature Act, 1873), 1, 12, 13, 14 
20, 31, 100, 101, 141, 211 

37 & 38 Vict. c. 78 ( Vendors and Purchasers Act, 187 4), 223 
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Statutes — continued, 

38 & 39 Vict. c. 60, s. 6 (County Courts Amendment Acty 

1875), 238, 240 
38 & 39 Vict. c. 77 (Judicature Act, 1875), 1, 13, 20, 32 

38 & 39 Vict. c. 79 (Legal Practitioners Act, 1875), 148 
89 & 40 Vict. c. 57 (Circuits), 22 

39 & 40 Vict. c. 59 (Appellate Jurisdiction Act), 20, 32, 
233 

40 & 41 Vict. c. 18 (Leases and Sales of Settled Estates), 
213, 214 

40 & 41 Vict. c. 46 (Grcuits), 22 

42 Vict. c. 1 (Circuits), 22 

42 & 43 Vict. c. 78 (Judicature Oncers Act), 29, 30 

45 & 46 Vict. c. 38 (Settled Land Act, 1882), 214, 222 

45 & 46 Vict. c. 57 (Costs), 143 

45 & 46 Vict. c. 75 (Married Women! a Property Act, 
1882), 42 

46 & 47 Vict. c. 52 (Bankruptcy Act, 1883), Preface, p. vi. 

Stop Okder, 194 

Submission to Arbitration : See Arbitration. 

SuBPffiNA, 121, 122 

Summons : See also Writ of Summons. 
Under Order xiv., 64, 65 
Time for service of, 64 
Applications by, 85 
Procedure on, 86, 87 
For time, 87, 89 
Service of, 87, 185 
Referring to Judge, 87 
May relate to several matters, 87 
Consequence of non-attendance on, 88 
When orders made on, not to be drawn up, 88 
For particulars, 99 
To refer, 100 

For reference to County Court, 100, 101 
After issue joined to try in County Court, 101 
To change place of trial, 101 
To dismiss for want of prosecution, 102 
To hold to bail, 102 
To remove action from District Registry, 103 
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Summons — continued. 

For security for costs, 105 

Interpleader, 107 

Costs on, 111 

Appeals from order made on, 111, 112 

For directions, 113, 114 

To proceed with accounts and inquiries, 171 

To vary certificate, 180 

Proceedings by interlocutory summons in Chancery, 1 85, 186 

Drawing up orders in Chancery, 186 

Under Order xv., 187, 188 

For conduct of cause, 195 

As a mode of originating proceedings, 216 

Service of originating summons, 216 

Administration, under 15 & 16 Vict. c. 86, 217 

Originating, for administration and other purposes under 

Kules of 1883, 218, 220 
Order may be made on such a summons without general 

administration, 218 
Extent of interference of such a summons with executor's 

general powers, 220 
For guardianship and maintenance, 221 
Under Infants' Marriage Settlement Act, 221, 222 
For discovery against lord of a manor, 222 
Under the Settled Land Act, 1882, 222, 223 
Under the Vendors' and Purchasers' Act, 1874, 223 

Supreme Court of Judicature, 

Courts included in, 12, and see Preface, p. vi. 

Surcharging and Falsifting, 178 
Surrebutter, 5 
Surrejoinder, 5 

T. 

Taxation. — See Costs. 

Duties of taxing masters, 27, 98 

Costs of, 47 

Of costs, 146, 147 

By client, 148 

Disallowance of costs on, in certain cases, 149 

In Chancery, 202, 205 

Reviewing, 204, 205 
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Taxing Masters, 

Duties and powers of, 27, 28 

Testimony, 

Action to perpetuate^ 170 

Third-party Procedure, 38, 89 

Time {See also Time Table in Appendix I., 241-247) 

For business in District Registries, 19 

Where time for doing any act less than 6 days, 21 

Sunday, last day expiring on, or on day when office 

closed, 21 
For which writ remains in force, 58 
For entry of appearance, 54 
Hours for delivery of pleadings, &c., 67 
Obtaining time to deliver a pleading, 89 
For notice of trial, 117 
For short notice of trial, 117 
For appeal, 227 

Tort, 

Provision for security for costs or transfer to County Court, 
in action of, 106 

Transcript, 

Of account of money in Court, 198 

Transfer, 

Of action from one Division to another, 16 

Trial, 

Where to take place, 71, 72 

Application to change place of, 101, 102 

Notice of, 115, 117, 163 

Four different modes of, 115—117 

Of different issues in different ways and at different times. 

117 
Countermand, 117 
Entry for, 117, 118 
Preparation for, 118, 124 
Procedure at, 124, 125 
Bight to begin at, 125 
Postponement of, 126 
Plaintiff or defendant not appearing at, 127 
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Trial — continued. 

Granting of new trial, 131, 132 

In Chancery Division, 163 

Evidence on, in Chancery Division, 163, 164 

When cause may be heard short, 169 

Trust, 

Writ may be specially indorsed in action on a, 47 

Trustees, 

Representing beneficiaries not joined, 36 

Payment into Court by, and proceedings under Act for 

reliefof, 210, 211 
New trustees, appointment of, 212 
Petition by, for opinion of the Court, 213 

V. 

Vacant Possession, 

Service in case of, 50 

Vacations, 21, 22, 31, 67 

Venue, 71, 72, 101, 102 ; and note (a) on p. 102 

Verdict, 

Definition of, 126 

Jury not agreeing on, 126 

Vesting Order, 

Under Trustee Acts, 212 
Stamp duty on, 2 12 

View by Jury, 124 
Vouching Accounts, 178 

w. 

Ward : See Infants. 

Application for marriage of, 196 

Wife : See Husband and Wife. 

Winding-Up : See Companies. 

Withdrawal of Action or Defence : See Discontinuance. 

Withdrawing a juror, 126 
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Witnesses, 

Attendance of, how compelled, 121, 123 

Out of the jurisdiction, 122 

In custody, 122 

Taking evidence of de bene esse, 122 

Disallowing questions in cross-examination of, 125, 126 

Writ op Summons, 

Forms of. Appendix 11., 248, 249 

May be issued from District Registry, except in Probate 

matters, 45 
Indorsements on, 46, 47 
Special indorsement and its advantages, 47 
Service of, 48, 52 

Time for which it remains in force, 53 
Loss of, 53 
Concurrent writs, 53 
Amendment of, 53 
No statement of claim allowed where special indorsement to, 

70 
Non-appearance to, 59, 63, 161 
In Chancery Division, marked with name of Judge, but 

party can no longer choose which Judge, 160 
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LEASES— 

Copingcr 4$ 

LEGACY AND SUCCESSION— 

Hanson lO 

LEGITIMACY AND MARRIAGE— 

See PRIVATE INTERNA- 
TIONAL LAW. 

LICENSES— 

See MAGISTERIAL LAW. 
LIFE ASSURANCE— 

Buckley \^ 

Reilly 29 

LIMITATION OF ACTIONS— 

Banning 42 

LIQUIDATION with CREDITORS— 

Baldwin 15 

Ringwood . 15 

And see BANKRUPTCY. 

LLOYD'S BONDS 14 

LUNACY— 

Williams 7 

MAGISTERIAL LAW— 

Greenwood and Martin .... 46 

MALICIOUS INJURIES— 
See MAGISTERIAL LAW. 

MARRIAGE and LEGITIMACY— 
Foote 36 

MARRIED WOMEN'S PRO- 
PERTY ACTS— 
Bromfield's Edition of Griffith . 40 

MASTER AND SERVANT - 

See SHIPMASTERS & SEAMEN. 

MASTERS AND SERVANTS— 
See MAGISTERIAL LAW. 

MERCANTILE LAW 32 

•Campbell 9 

See SHIPMASTERS and SEA- 
MEN. 
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Daniel 42 

MINES— 

Harris 47 

See MAGISTERIAL LAW. 

MORTMAIN— 

See CHARITABLE TRUSTS. 
NATIONALITY— 

See PRIVATE INTERNA- 
TIONAL LAW. 
NEGLIGENCE— 

Campbell 40 

NEW ZEALAND- 

Jurist Journal and Reports . . 18 

Statutes 18 

OBLIGATIONS— 

Brown's Savigny 20 

PARLIAMENT— ^ 

Taswell-Langmead 21 

Thomas 28 
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Higgins 12 
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Moriarty 14 
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Williams 7 

PILOTS— 

Kay 17 
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Greenwood and Martin .... 46 

POLLUTION OF RIVERS- 

Higgins 30 
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^Bankruptcy 15 

'Companies Law .... 29 and 39 

Compensation 13 

Compulsory Purchase .... 19 

Conveyancing 45 

Damages 31 

Ecclesiastical Law 9 

Election Petitions 33 

E(juity 7, 22 and 32 

High Court of Justice . . 6 and 25 
Injunctions ....... 11 

Judicature Acts .... 6 and 25 

Magisterial 46 

Pleading, Precedents of . . . 7 

Privy Council 44 

Railways 14 

Railway Commission . . . . 19 
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Cunningham and Mattinson . . 7 
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Browne (Rating) 19 

Deane (Conveyancing) .... 23 

Harris (Criminal Law) .... 27 

Houston (Mercantile) .... 32 

Indermaur (Common Law) . . 24 

Joyce (Injunctions) ..... 11 

Ringwood (Bankruptcy) ... 15 

Snell (Equity) 22 
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Robinson 32 

PRIVATE INTERNATIONAL LAW— 

Foote 36 

PRIVY COUNCIL— 

Michell 44 

PROBATE— 

Hanson 10 

Harrison 23 

PROMOTERS— 

Watts 47 

PUBLIC WORSHIP- 

Brice 9 

QUARTER SESSIONS - 

Smith (F. J.) 6 

QUEEN'S BENCH DIVISION, Practice 
of— 

Griffith and Loveland .... 6 

Indermaur 25 

QUESTIONS FOR STUDENTS— 

Aldred 21 

Bar Examination Journal ... 39 

Indermaur 25 

Waite 22 

RAILWAYS— *" 

Browne 19 

Godefroi and Shortt 14 

See MAGISTERIAL LAW. 

RATING— 

Browne 19 

REAL PROPERTY— 

Deane 23 

Tarring 26 

REGISTRATION— 

Flaxman (Births and Deaths) . . 43 

Seager (Parliamentary) . . . . 47 

REMINISCENCE— 

Braith waite 18 

REPORTS— 

Bellewe 34 

Brooke 35 

Choyce Cases 35 

Cooke 35 

Cunningham 34 

Election Petitions . . ... . 33 

Finlason 32 

Gibbs, Seymour Will Case . . lo 

Kelyng, John . 35 

Kelynge, William 35 

Reilly 29 

Shower (Cases in Parliament) . 34 

ROMAN DUTCH LAW— 

Van Leeuwen 3^ 

ROMAN LAW— 

Brown's Analysis of Savigny . . 20 

Campbell 47 

Harris 20 
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SALVAGE— 

Tones •14 

Kay 17 

SANITARY ACTS— 

See MAGISTERIAL LAW. 
SEA SHORE— 

Hall 30 

SHIPMASTERS AND SEAMEN— 
Kay 17 

SOCIETIES— 

See CORPORATIONS. 

STAGE CARRIAGES— 

See MAGISTERIAL LAW. 

STAMP DUTIES— 

Copinger .40 and 45 

STATUTE OF LIMITATIONS— 

Banning 42 

STATUTES— 

Hardcastle 9 
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In Royal i2mo, price 20f., cloth, 

QUARTER SESSIONS PRACTICE, 

OF GENERAL PRACTICE IN APPELLATE AND CIVIL CASES 

AT QUARTER SESSIONS. 

By FREDERICK JAMES SMITH, 

or THE MIDDLE TEMPLE, BARRISTER-AT-LAW, AND RECORDER OF MARGATE. 



" Mr. Smith's book will, we are sure, be found 
to afford much assistance to the magistrates form- 
ing the Court, and to those who practice before 
them." — Ltnu Meigtuine. 



" This book will, we think, obtain a high place 
amongst the books which deal with this branch of 
the law."— Z.aw Joumdl. 



In one volume, 8vo, price 2ij., cloth, 

A COMPENDIUM OF THE LAW RELATING TO 

EXECUTORS AND ADMINISTRATORS, with an Appendix of 

Statutes, Annotated by means of References to the Text. By W. Gregory 
Walker, B.A., of Lincoln's Inn, Barrister-at-Law, Author of "The Partition 
Acts, 1868 and 1876 ; A Manual of the Law of Partition and of Sale in Lieu of 
Partition," &c. 

" Mr. Walker is fortunate in his choice of a sub- 
ject, and the power of treating it succinctly, for 
the ponderous tomes of Williams, however satisfac- 
tory as an authority, are necessarily inconvenient 

for reference as well as exi>ensive On the 

whole we are inclined to think the book a good and 
useful one." — Law youmal. 



"We highlyapprove of Mr. Walker's arrange- 
ment The Notes are full, and as far as we 

have been able to ascertain, carefully and accurately 
conipiled. .... We can commend it as bearing 
on its face evidence of skilful and careful labour, 
and we anticipate that it will be found a very 
acceptable substitute for the ponderous tomes 
of the much esteemed and valued Williams." — 
Law Times. 



In one thick volume, 8vo, price 30^., cloth lettered, 

THE SUPREME COURT OF JUDICATURE ACTS, 

1873, 1875, ^^^ ^^TI * ^hc Appellate Jurisdiction Act, 1876, and the Rules, 
Orders, and Costs thereunder; Edited with Notes, References, and a Copious 
Analytical Index. Second Edition. Embodying all the Reported Cases to 
Michaelmas Sittings, 1877, and a Time Table. By 'William Downes 
Griffith, of the Inner Temple, Barrister-at-Law, and a Judge of County Courts ; 
and Richard Loveland Loveland, of the Inner Temple, Barrister-at-Law, 
Editor of " Hall's Essay on the Rights of the Crown in the Seashore," &c. 

In royal i2mo, price 4J., cloth, 
A DIGEST OF THE LAW OF 

PRACTICE UNDER THE JUDICATURE ACTS AND RULES, 

AND THE CASES DECIDED IN THE CHANCERY AND COMMON LAW DIVISIONS 

FROM NOVEMBER 1875, TO AUGUST 1880. 

By W. H. HASTINGS KELKE, M.A., Barrister-at-Law. 

In royal i2mo, price 3J. 6^., cloth, 
THE PRESENT PRACTICE IN 

DISTRICT REGISTRIES OF THE COMMON LAW DIVISION 

OF THE HIGH COURT OF JUSTICE. 
By frank SIMMONS. 
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In 8vo, price I2J., cloth. 

THE LAW AND PRACTICE OF DISCOVERY 

IN THE SUPREME COURT OF JUSTICE. 

WITH AN APPENDIX OF FORMS, OBBEBS, &c., AND AN ADDENDA 

aiVINa THE ALTERATIONS UNDER THE 
NEW RULES OP PRACTICE. 

By clarence J. PEILE, of the Inner Temple, Barrister-at-Law. 



'* Mr. Peile gives in this volume an elaborate and systematic treatise on Discovery .... It will 
be seen that the book is very comprehensive, and covers the whole subject .... The whole book 

shows signs of care and ability There is an excellent table of multiple references to the 

cases cited." — Solicitors' Jourtial. 

** Mr. Peile has done well in writing this book. The subject is carefully yet tersely treated." — Latv Times. 

In 8vo, price 6s., cloth, 

THE NEW CONVEYANCING ACTS, including the 

CONVEYANCING AND LAW OF PROPERTY ACT, 1881, and the 
SOLICITORS' REMUNERATION ACT, 1881. With an Introductign, 
Notes, and Forms. By Sydney E. Williams, of Lincoln's Inn, Barrister- 
at-Law, Author of " Petitions in Chancery and Lunacy." 



In one volume, 8vo, price 18^., cloth, 
THE LAW AND PRACTICE RELATING TO 

PETITIONS IN CHANCERY AND LUNACY, 

INCLUDING 

THE SETTLED ESTATES ACT. LANDS CLAUSES ACT, TRUSTEE ACT, WINDING- 
UP PETITIONS, PETITIONS RELATING TO SOLICITORS, INFANTS, Etc., Etc 

WITH AN APPENDIX OF FOBMS ANI> PBECEDENTS. 

By SYDNEY E. WILLIAMS, of Lincoln's Inn, Barrister-at-Law. 



"The book is furnished with a selection of Forms and Precedents ; the arrangement of matter seems 
convenient ; and we have found it easy to consult. We have not observed any important omission within 
the scope of the Treatise, and the writer deserves the praise of having put together with some skill an 
unpretending work, which is at least more useful than certain larger law books we know of." —Solicitors' 
youmal. 

In 8vo, price 28J., cloth, 

A SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATUiyE ACTS IN THE COMMON LAW DIVISIONS. 

With Notes explanatory of the different Causes of Action and Grounds of Defence ; and 

an Introductory Treatise on the Present Rules and Principles of Pleading as 

illustrated by the various Decisions down to the Present Time. 

By JOHN CUNNINGHAM, of the Middle Temple, Barrister-at-Law, 

Author of the " Law Relating to Parliamentary and Municipal Elections ; " and 

MILES WALKER MATTINSON, of Gray's Inn, Barrister-at-Law. 



REVIBSWS. 



((' 



'The notes are very pertinent and satisfactory : the introductory chapters on the present system of pleading 
are excellent, and the precedents will be found very useful." — Irish Law Times. 

"A work which, in the compass of a single portable volume, contains a brief Treatise on the Principles 
and Rules of Pleading, and a carefully annotated body of Forms which have to a great extent gone through 
the entirely separate sifting processes of Chambers, Court, and Judges' Chambers, cannot fail to be a most 
useful companion in the Practitioner's daily routine." — Law Magazine and Review. 

" The work contains a treatise on the new rules of pleading which is well written, but would bear com- 
pression. To most of the precedents there are notes referring to the decisions which are most useful to the 
pleader in connection with the particular cause of action involved. We are disposed to think that this is the 
most valuable portion of the work. It is extremely convenient to have some work which collects notes of 
this sort in connection with pleading.'.' — Solicitors' Journal. 
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In' royal i2mo, price 2Qr., cloth. 

EMDEN'S LAW RELATING TO 

BUILDING LEASES & BUILDING CONTRACTS, 

THE IMPROVEMENT OF LAND BY, AND THE 
CONSTRUCTION OF, BUILDINGS. 

WITH A FULL COLLECTION OF PRECEDENTS OF ARRANGEMENTS FOR 

BUILDING LEASES, BUILDING LEASES, CONTRACT'S FOR BUILDING, 

BUILDING GRANTS, MORTGAGES, AND OTHER FORMS WITH 

RESPECT' TO MATTERS CONNECIED WITH BUILDING. 

TOGETHER WITH THE 

STATUTES RELATING TO BUILDING, i 

WITH NOTES AND THE LATEST CASES UNDER THE VARIOUS SECTIONS. 

^nb a <61ossariT of ^rt^tttctnral anb Jpmlbtn^ Ctrms. 

By ALFRED EMDEN, 

OF THE INNER TEMPLE, ESQ., BARRISTER-AT-I-AW. 



"The present treatise of Mr. Emden deals with the subject in an exhaustive manner, which leaves 

nothing to be desired The book contains a number of forms and precedents for building leases and 

agreements which are not to be found in the ordinary collection of precedents." — The Times. 

" It is obvious that the number of persons interested in the suqject of building is no small one. To 
supply the wants of this class by providing a treatise devoted exclusively to the law of building and 
kindred matters has been accordingly the main object of Mr. Emden's labours. We are able on the whole 
to say with confidence that his efforts deserve reward. His arrangement of the subject is clear and 

perspicuous It mav be said without hesitation that they have been dealt with in a manner which 

merits high commendation. ' — Laiu Tiines. 

*'lliis is a careful digest of a branch of the law which, so far as we know, has not yet been fully 

treated The book seems to us a very complete and satisfactory manual, alike for the lawyer as 

for the architect and the builder." — Solicitors' Journal. 

" Mr. Emden has obviously given time and labour to his task, and therefore will save time and labour 
to those who happen to be occupied in the same field of enquiry." — Latv Journal, 

*' In this work Mr. Emden has collected and systematically arranged a mass of legal lore relating to 
Building Leases, Building Contracts, and generally to the improvement of land by buildings and their 
construction. The lawyer, the architect, and the contractor will here find brought into a focus and 
readily available, information which would, but for this convenient volume, have to be sought for in 
various quarters." — Laiv Magaztne. 

y It may safely be reconunended as a practical text-book and guide to all people whose fortune or 
misfortune it is to be interested in the construction of buildings and other works." — Saturday Rcvinv. 

'* In such cases it is serviceable to possess a book like Mr. Emden's on ' the Law of Building Leases, 
Building Contracts, and Buildings.' The subjects, it is needless to say, are difficult, but the exposition of 
them is sufficiently plain to be comprehended by every intelligent layman. Mr. Emden's book is incom- 
parably the best among those which are professedly intended for the use of architects, builders, agents, as 

well as lawyers througtiout the pages there is not a paragraph to be discovered which is 

not perfectly clear." — The Architect. 

"Mr. Emden's very useful handbook, which supplies a desideratum long felt by lawyers, architects, 
and others engaged in preparing leases, contracts, and in building operations generally. The work is well 
printed, and marginal references are given throughout." — Building News. 

"To supply this want is the writer's object in publishing this work, and we have no hesitation ' in 
Expressing our opinion that it will be found valuable by several distinct classes of persons .... it seems 
to us a good and useful book, and we recommend the purchase of it without hesitation."— 7"^^ Builder. 

" We are aware of no other work which deals exclusively with the law relating to buildings and contracts 
to build. Mr. Emden writes in an unusually clear style for the compiler of a law book, and has not 
failed to note the latest decisions in the law courts. His list of precedents is very full." — The Field. 

" From the point of view of practical utility the work cannot fail to be of the greatest use to all who 
require a little law in the course of their building operations. They will find both a sound arrangement 
and a clear sensible style, and by perusing it with ordinary attention many matters of which they were 
before doubtful will become quite comprehensible." — City Press. 

Now ready, royal lamo, price 2s. 6^., cloth. 

EMDEN'S METROPOLIS MANAGEMENT AND 

BUILDINGS ACTS (AMENDMENT) ACT, 1882. with Notes 

to the Sections, and an Index. Fonning a Supplement to the " Law Relating to 
Building Leases, Building Contracts," &c. By Alfred Emden, of the Inner 
Temple, Barrister-at-Law. 

"There is a copious index to the work^ and the architect and surveyor who require to be well informed 
up to present date in the Statute Law will obtain this Supplement to Mr. Emden's valuable handbook." 
— Building News. 




In one volume, rojral 8vo, price 30^., cloth, 



SALE 






THE LAW RELATIlfG TO THE 

OF GOODS AND COMMERCIAL AGENCY. 

By ROBERT CAMPEELL, M.A; 

OP Lincoln's inn, barrister-at-law; advocate op the scotch bar; 

AUTHOR OF THP "lAW OF NEGLIGENCE," ETC. 



" His book will, we are convinced, prove of great service as a thoughtful and clear exposition of 9. branch 
of law of practical interest, not only to the legal profession, but also to the merchant, the shipper, the 
underwriter and the broker, and to the mercantile community in general. The Table cf Contents is 
analytical and remarkably full ; being, in fact, almost an Index within an Index." — Law Magazine. 

" Notwithstanding the existence of the works referred to by the author in his preface, he has produced 
a treatise which, cannot fail to be of utility to practising lawyer^ and V> iocrea^ his <Nirc^r4K>iit94op«"«Yr 

In one volume, 8vo, 1879, price 2oj"*, cloth, 

A TREATISE ON THE RULES WHICH GOVERN; 

THE CONSTRUCTION AND EFFECT 

OF STATUTORY LAW. 

■ WITH AN APPENDIX ^ rv 

OF CERTAIN WCRDS AND EXPRESSIONS USED IN STATUTES, '\^'ltt<JH 
HAVE BEEN JUDICIALLY OR STATUTABLY CONiSTRUED. . ' "^ 

By henry HARDCASTLE, 

OF THE' INNER TEMPLE, BARRISTfeR-AT-LAW ; 

EDITOR OP' ^'BUSHBY'S ELECTION LAW," " HARDCASTLE'S ELECTION PfTr;riRN§," AND 

JOINT-EDITOR OF " ELECTION PETITION REPORTS." " 

/; i\[e'^yoift hel idihj: less ,th^n Justtce, however, totiQ ii3efu4iess!Qf Mi*. Hariit^tlei Jitqlc 
if we did not poin^ oyx ^ valuable special feature, consisting of an ajm^ndix devoted to the 
collection of a list of «oi-ds whitb have b^n judicially or' statutable ex^iitied, with reference 
to the casQs in .whi(^ they are ?o explained. We believe this is a feature peculiar tp .^r« ;Pard- 
castle*s'Treatise, and it is' one which cannot fail to commend itself to the profession." — Law 
Magazine and Review. 

•'A vast amount of information will be found in its pages— much of it arranged so as to be 
got at without much difficulty ; the chapters and sections being headed with lines of indication. 
We <^n lonljrii^p^-Mr^ Haijdf i^e will receive fl^t q[i9ast\re of s«^fess lo whlofe t^t ^ftoWtot of 
labour whtch he has,etirf^n0y befetowed upoulpia ^yQrli eitiitles hih-^." r'P?'^ JTiz/arr, \ : ; 

" fts method and object are excellent^ and it' appears to be the fruit of much careful study. '*-;-; 
Daily NeiOA '• ' . • ■ .. • ■'■;•;. .'7 

In one volume, 8vo, price 28j., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP; 

WITH SPECIAL REFERENCE TO 

fattens; of ISitual antr ©rnautentation, 

AND TliE^MEA^S X>F SECURING THE DUE 0BSERVANO& Tfi^REOFS 

AND CONTAINING IN EXTENSO, 

WITH NOTES AND REFERENCES, 

THE PUBLIC WORSHIP REGULATION ACT, 1874 ; THE CHURCH DISCIPLINE ACT: 
THE VARIOUS ACTS OF UNIFORMITY; THE LITURGIES OF 1549, 1552, and 1559, 

COMPARED WITH 

THE PRESENT RUBRIC ; THE CANONS ; THE ARTICLES ; AND THE INJUNCTIONS, 

ADVERTISEMENTS; & OTHER ORIGINAL DOCUMENTS OF LEGAL AUTHORITY. 

By SEWARD BRICE, LL.D., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" To the vast number of people who in various ways are interested in the 
working of the Act, Mr. Bricks volume cannot fail to be welcome. It is well con- 
ceived and carefully execufedJ^ — The Times. 
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Now ready, in 8vo, price 6y. ddf., cloth, 

THE CUSTOMS AND INLAND KEVENUE ACTS, 

1880 and 1881 

(43 Vict. Cap. 14, and 44 Vict. Cap. 12.), 

So far as they Relate to the Probate, Legacy, and Succession Duties, and the Duties on 
Accounts. With an Introduction and Notes. By Alfred Hanson, Esq., Comp- 
troller of Legacy and Succession Duties. 

•«• This forms a Supplement to the Third Edition of the* Probate, Legacy, and Succession Duty 
Acts, by the same Author. 

Third Edition, in 8vo, 1876, price 25^., cloth, 

THE ACTS RELATING TO PROBATE, LEGACY, AND 

SUCCESSION DUTIES. Comprising the 36 Geo. IIL c. 52 ; 45 Geo. IIL 
c. 28; 55 Geo. III. c. 184; and 16 & 17 Vict. c. 51 ; with an Introduction, 
Copious Notes, and References to all the Decided Cases in England, Scotland, 
and Ireland. An Appendix of Statutes, Tables, and a full Index. By Alfred 
Hanson, of the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy 
and Succession Duties. Third Edition. Incorporating the Cases to Michaelmas 
Sittings, 1876. 

*' It is the only complete book upon a subject of great importance. 

"Mr. Hanson is peculiarly quaUfied to be the adviser at such a time. Hence a volume 
without a rival" — Law Tinus, ■ 

*' ^i6 book is in itself a most useful one.; its author knows every in and out of the subject, 
and has presented the whole in a form easily and readily handled, and with good arrangement 
and clear exposi tion. ' ' — Solicitors' Journal. 

»— — ■ 11 ■■! II. ■!■..■ I... I 111 II. 11 III I ■ 

In royal 8vo, 1877, pnce loj., cloth, 
LES HOSPICES DE PARIS ET DE LONDRES. 



THE CASE OF LORD HENRY SEYMOUR'S WILL 

(WALLACE V. THE ATTORNEY-GENERAL). 

Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister-at-Law, 



LATE FELLOW OF TRINITY COLLEGE, CAMBRIDGE. 



In preparation, and to be published shortly, 

CORNER'S CROWN PRACTICE: 

Being the Practice of the Crown Side of the Queen's Bench Division of the High Court 
of Justice; with an Appendix of Rules, Forms, Scale of Costs and Allowances, &c. 

SECOND EDITION. 
By FREDERICK H. SHORT, of the Crown Office, and M, D. CHALMERS, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW, AUTHOR OF "DIGEST OF THE LAW OF 

BILLS OF EXCHANGE." 

In 8vo, 1867, price i6j., cloth, 

CHARITABLE TRUSTS ACTS, 1853, 1855, 1860; 

THE CHARITY COMMISSIONERS JURISDICTION ACT, 1862j 
THE ROMAN CATHOLIC CHARITIES ACTS: 

Together with a Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time. Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 

By HUGH COOKE and R. G. HARWOOD, of the Charity Commission. 

second edition of a collection of all the statutes that 



''Charities are so numerous, so many persons are 
directly or indirectly interested in theni, they are so 
much abused, and there is such a growing desire to 
rectifjr those -abuses and to call in the aid of the 
commissioners for a- more beneficial application of 
**»eir funds, that we a^e not surprised to receive a 



regulate them, admirably annotated .by two such 
competent editors as Messrs. Cooke and Harwood, 
whose official experience peculiarly qualified them 
for the task." — Law Times. 
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In one volume, royal 8vo, 1877, price 30^., doth, 

THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

By WILLIAM JOYCE, 

OP LINCOLN'S INN, BARRISTER-AT-LAW. 



"Mr. Joyce, whose learned and exhaustive work on 'The Law and Practice of Injonctioos' has 
gained suth a deservedly high reputation in the Profession, now hrings out a valxiaUe companion volume 
on the ' Doctrines and Principles ' of this important hranch of the Law. In the present wonc the Law is 
enunciated in its abstract rather than its concrete form, as few cases as possible being cited ; while at the 
same time no statement of a principle is made unsupported by a decision, and for the most part the very 
language of the Courts has been adhered to. Written as it is bv so acknowledged a master of his subject, 
and with the conscientious carefulness that might be expected from him. this work cannot fail to prove ot 
the greatest assistance alike to the Student— who wants to grasp principles freed from their superincum* 
bent details — aitd to the pnurtitioner, who wants to refresh his memory on points of doctrine amidst the 
oppressive details of professional work." — Law Magugin* a$ul Retntw. 
. ■ III 

BY THE SAME AUTHOR. 



In two volumes, royal 8vo, 1872, price 7ar., cloth, 

THE LAW & PRACTICE OF INJUNCTIONS. 

EMBRACING 

ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDICTION. 

By WILLIAM JOYCE, 

OF LINCOLN'S INN, BAKRISTSR-AT-LAW* 



B0VIBWB. 



" A work which aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is. of almost perpetual recurrence in the 
Courts^ cannot fail to be a welcome offering to the 
profession, and, doubtless, it will be well received 
and largely used, for it is as absolutely complete as 
it aims at beinff. .... This work is, therefore, 
eminently a work for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it We have to congratulate the pro- 
fession on this new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and fame." — £m.w Magazine 
and Review. 



C( 



Mr. Joyce has produced, not a treatise, but a 
complete and compendious exposition of the Law 
and Ihractice of Injunctions both in equity and 
common law. 



<{ 



'Part III. is devoted to the practice of the 
Courts. Contains an amount of valuable and 
technical matter nowhere else collected. 



" From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking induatrv, at 
well as legal knowledge and ability, has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions. — Law JournaL 

" He does not attempt to ^o an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 

"The work is something more than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which Che process of 
injunction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
being 3,500, and the statutes cited z6o, whilst the 
index is, we think, the most elaborate we have ever 
seen— occupying nearly 300 pages, llie work is 
probably entirely exhaustive.' — Law Times, 



"This work, considered either as to its matter or manner of execution, is no ordinary work. It is a 
complete and exhaustive treatise both as to the law and the practice of granting injunctions. It must 
supersede all other works on the subject. The terse statement of the practice will be found of incalculable 
value. We know of no book as suitable to supply a knowrledp^e of the law of injunctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Law 
and Equity Bars. Mr. Joyce's great work would be a casket without a key unless accompanied by a good 
index. His index is very full and well arranged. We feel that this work is destined to take its place 
as a standard text-book, and the text-book on the particular subject of which it treats. I'he author 
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have 
acquitted themselves in a manner deserving of the high reputation they bear." — Canada Ltvw yonmal. 
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HiaaiNS'S DIGEST OF PATENT CASES. 



Price 2IJ., ^ ' ' ' 

A DIGEST OF THE REPORTED CASES 

RELATING TO THE 

LAW AND PRACTICE OF LETTERS 
PATENT FOR INVENTIONS, 

Decided from the passing of the Statute of Monopolies to the present time ; 

Together with an Appendix, giving the Reported Cases from June, 1875, to March, 1880, 

as also some Cases not reported elsewhere. 

By CLEMEIJT HIGGINS, M.A., F.C.S., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" Mr. Hienns's work will be useful as a work of j^ference. Upwards of 706 cases are digested : and, 
besides a table of contents, there is a full index to the subject-matter ; and that index, which greatly 
enhances the value of the book, must have cost the author much time, labotu*, and thought." — Lata yournal. 

" ' This is essentially,' says Mr. Higgins in his preface, ' a book of reference.' It remains to be added 
whether the compilation is reliable and exhaustive. It is only fair to say that we think it is ; and we will 
add, tbafctheaaan9ea%eotc>f6uhkct-Ba»t^r(cltfon<U9^;ici4l;9ndfrpaclk.headiiPg^ th« da^, -And dou^brW 
even treble reftreaces beinf a|M>9ided to ctery deci^oti) and.tbt nejut and ca#efully<c|cecutef inde^e (whnii 
is decidedly aljo^e the aveipigejl are such as no reader' of ' essentiilly %. book of reference' fCould 'qjianf 1 
^{thy^Solicitor^ ymtrhai. • •- • 

"On the whole, Mr. Higgins[s work has been well acc9mplished. It has ably fulfilled its object by 
supplying a reliable and authentic summary of the reported patent law cases decided in English courts of 
law and equity, wihile presenting a complete history of legal- doctrine on thf <po^ts-9f Iftw aifd- practice 
relating tb its subject. '— /rr'MZaw 7>'»r*x. . ■ « < 1 , 

" Mr. Higgins aas, with vooderfnl an^ acevrate feseooc)^ produced a WM^'wihichisitiiich needed, since 
we have no collection of patent cases which does not termina'te years ago. We consider, too, if an inventor 
furnishes himself with this Digest and a little treatise on the law of parents, he will be able to be as much 
his own patent lawyer as it is sa(b to ht "-^Scienii^c <uid Literary Jieview. 

"Mr. Higgins's object has been to supply a reliable and exhaustive summary of the reported patent cases 
decided in English courts of law and equity, and this object he appears to have attained. The^ classifica- 
tion is excellent, being^ as Mr. Hi^sins very truly remarks, that which naturally suggests itself from 
the practical working 01 patent law rif^ts. The lucid style in which Mr. Higgins has written his Digest 
will not fail to recommend it to all who may consult his Dook ; and the very copious index, together with 
the table of cases, will render the work especially valuable to professional men." — Mining yournal. 

" The appearance of Mr. Higgins's Digest is exceedingly opportune. The plan of the work is definite 
and simple. We consider that Mr. Higgins, in the production of this work, has met a long-felt demand. 
Not merely the legal profession and patent agents^ but patentees, actual or intending inventors, manufac- 
turers, and their scientific advisers will find the Digest an invaluable book of reference." — Chemical News. 

"Tne arrangement and condensation of the main principles and facts of the cases here digested render 
the work invaluable in the way of reference." — Standard. 

" The work constitutes a step in the right direction, and it is likely to prove of much service as a guide, 
a by no means immaterial point in its favour being that it inclades a number of comparatively recent 
cases." — Ens^neer. 

" From these decisions the state of the law upon any point connected with patents may be deduced. 
In fine, we must pronounce the book as invaluable to all whom it may concern.** — Quarterly yournal of 
Science. 

In 8vo, price 6j., sewed, 
A DIGEST OF THE REPORTED CASES 

RELATING TO THE 

LAW AND PRACTICE OF LETTERS PATENT FOR INVENTIONS 

DECIDED BETWEEN JUNE, 1875, AND MARCH, 1880: 
TOGETHER WITH SOME UNREPORTED CASES, 

FORMING 

AN APPENDIX TO DIGEST OF PATENT CASES. 

By clement HIGGINS, 

BARRISTER-AT-LAW. 



I 
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In 8vo, price 2$^., cloth, 

THE LAW OF COMPENSATION FOR LANDS, HOUSES, k 

UNDER THE LANDS CLAUSES, RAILWAY CLAUSES CONSOLIDATION AND 

METROPOLITAN ACTS, 

THE ARTIZANS AND LABOURERS' DWELLINGS IMPROVEMENT • ACT, 1875. 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 

FIFTH EDITION, Enlarged, with Additional Forms, including 

Precedents of Bills of Costs. 

By eyre LLOYD, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" The work is eminently a practical one, and is of great value to practitioners who have to deal with 
compensation cafies." — Solicitors' y<ntmal. 

"A fourth edition of Mr, LhycCs valuable treatise has Just been published. Few branches of the law 
affect so many and such important interests as that which gives to private individuals compensation for 
property compulsorily taken for the ^rpose ofptd>lic improvements. The questions which arise under the 
different Acts of Parliament now in force are very numerous and difficult, and a collection of decided 
cases epitomised and well arranged, as they are in Mr. LloycCs ivork, cannot fail to be a welcome addition 
to the library of all who are interested in landed property, whether as owners y land agents, public affcers, 
or solicitors." — Midland Counties Herald. 



" It is with much gratification that we have to 
express our unhesitating opinion that Mr. Lloyd's 
treatise will prove thoroughly satisfactory to the 
profession, and to the public at large. Thoroughly 



satisfactory it appears to us in every point of 
view — comprehensive in its scope, exhaustive in its 
treatment, sound in its exposition." — Irish Law 
Times. 



** In providing the legal profession with a book which contains the decisions of the Courts of Law and 
Equity upon the various statutes relating to the Law of Compensation, Mr. Eyre Lloyd has long since 
left all competitors in the distance, and his book may now be considered the standard work upon the sub- 
ject. The plan of Mr, Lloyds book is generally known, and its lucidity is appreciated; the present quite 
fulfils all the promises of the preceding editions, and contains in addition to other tncttter a complete set 
of forms under the Artizans and Labourers Act, tZjs, and specirnens of Bills of Costs, "which will be found 
a novel feature, extremely useful to legal practitioners." — ^Justice of the Peace. 



"The work is one of great value. It deals with 
a complicated and difficult branch of the law, and it 
deals with it exhaustively. It is not merely a com- 
pilation or collection of the statutes bearing on the 
subject, with occasional notes and references. 
Rather it may be described as a comprehensive 
treatise on, and digest of, the law relatmg to the 
compulsory acc^uisition and purchase of land by 
public companies and mtmicipal and other local 
authorities, and the different modes of assessment 



of the compensation. All the statutes bearing on 
the subject have been collated^ all the law on the 
subject collected, and the decisions conveniently 
arranged. With this comprehensiveness of scope 
is united a clear statement of principles^ and prac- 
tical handling of the points which are likely to be 
contested, and especially of those in which the 
decisions are opposed or differently imderstood."— 
Local Government Chronicle. 



In 8vo, price 7 J., cloth, 

THE SUCCESSION UWS OF CHRISTIAN COUNTRIES, 

WITH SPECIAL REFERENCE TO 

THE LAW OF PRIMOGENITURE AS IT EXISTS IN ENGLAND. 

By eyre LLOYD, B.A., 

OF THE INNEk TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF ** THE LAW OF COMPENSATION 
UNDER THE LANDS CLAUSES CONSOLIDATION ACTS," ETC. 

" Mr. Lloyd has given us a very useful and compendious little digest of the laws of succession which 
exist at the present day in the principal States of both Europe and America ; and we should say it is a book 
which not only every lawyer, but every politician and statesman, would do well to add to his library." — 
Pall Mall Gazette. 

"Mr. Eyre Lloyd compresses into little more than eighty pages a considerable amount of matter both 
valuable and interesting ; and his quotations from Diplomatic Reports by the present Lord Lytton, and 
other distinguished public servants, throw a picturesque light on a narrative much of which is necessarily 
dry reading^. We can confidently recommend Mr. Eyre Lloyd's new work as one of great practical 
utility, if, indeed, it be not unique in our language, as a book of reference on Foreign Succession Laws." 
— Law Magazine and Review. 

" Mr. Eyre Lloyd has composed a useful and interesting abstract of the laws on the subject of succes- 
sion to property in Christian countries, with special reference to the law of primogeniture in England." — 
Saturday Review. 

" This is a very useful little handy book on foreign succession laws. It contains in an epitomised form 
information which would have to be sought through a great number of scattered authorities and foreign 
law treatises, and will be found of great value to the lawyer, the writer, and the political student." — 
Standard. 
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In one volume^ royal 8vo, price 30f., cloth, 

GASES AND OPINIONS ON CONSTITUTIONAL LAW, 

AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 

Collected and Digested from Official Documents and other Sources; with Notes. By 
William Forsyth, M.A., M.P., Q.C., Standing Counsel to the Secretary of 
State in Council of India, Author of " Hortensius, "History of Trial by Jury," 
"Life of Cicero," etc., late Fellow of Trinity College, Cambridge. 



From the CONTBMPORABT RXVIXW. 

"We cannot but regard with interest a book 
which, within moderate compass, .presents us with 
the opinions or responsa of such lawyers and states- 
men as Somers, Holt, Hardwicke, Mansfield, and, 
to come down to our own day, Lyndhurst, Abmger, 
Denman, Cranworth, Campbell, St. Leonards, 
Westbnrv, Chelmsford, Cockbum, Cairns, and the 
present Lord Chancellor Hatherley. At the end of 
each chs^ter of the * Cases ana opinions ' Mr. 
Forsyth has added notes of his own, containing a 
most excellent summary of all the law bearing on 
that branch of his subject to which the ' Opimons ' 
refer." 

From the I«AW MAOAZIinB and LAW 

BlBVrEBW. 

" Mr. Forsyth has largely and beneficially added 

to our legal stores. His work may be regarded as in 

some sense a continuation of ' Chalmers's Opinions 

of Eminent Lawyers.' . . . The constitutional 



relations between England and^ her colonies are 
becoming every day of more importance. The 
work of Mr. Forsyth will do more to pnake these 
relations perfectly clear than any which has yet 
appeared. Henceforth it will be the standard work 
of reference in a variety of questions which are 
constantly presenting themselves for solution both 
here and in our colonies." 

From the ZiAW TIMBS. 

"This one volume of 560 pages or thereabouts 
is a perfect storehouse of law not readily to be 
found elsewhere, and the more useful because it is 
not abstract law, but the application of principles 
to particular cases. Mr. Forsyth's plan is that of 
classification. He collects in separate chapters a 
variety of opinions bearing upon separate branches 
of the law . . . This is a book to be read, and 
therefore we recommend it, not to all lawyers only, 
but to every law student. The editor's own notes 
are not the least valuable portion of the volume." 



In one thick volume, 8vo, price 32J., cloth, 

THE LAW OF RAILWAY COMPANIES. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ;*with Notes of Cases on all the. Sections, brought down to the end of the 
year 1868 ; together with an Appendix giving all the other material Acts relating 
to Railways, and the Standing Orders of the Houses of Lords and Commons ; 
and a copious Index. By Henry Godefroi, of Lincohi's Inn, and John 
Shortt, of the Middle Temple, Barristers-at-Law. 

form. . . . We believe that we have said enough 
to show that this book will prove to be of pre- 
eminent value to practitioners, both before Parlia- 
mentary committees and in the Courts of Law and 
Equity." — Latv y<ntmaL 



** The title of this book is the best possible 
explanation of its contents. Here we have all the 
statutes affecting Railway Companies, with the 
standing orders of Parliament, in a volume exqui- 
sitely printed, and of most convenient size and 



In 8vo, price 2s.'6d.f 

MORIARTY ON PERSONATION AND DISPUTED IDENTITY 

AND THEIR TESTS. 



In a handy volume, crown 8vo, 1870, price loj. 6^., cloth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. By Edwyn 
Jones, of Gray's Inn, Barrister-at-Law. 

is a complete guide, and is full of information 
upon all phases of the subject, tersely and clearly 
written." — Liverpool journal of Commerce. 



it' 



This book will be of infinite service to lawyers 
practising in the maritime law courts and to those 
engaged in shipping. In short, Mr. Jones's book 



In 8vo, 1867, price is., sewed, 

LLOYD'S BONDS : THEIR NATURE AND USES. 

By Henry Jefferd Tarrant, of the Middle Temple, Barrister-at-Law. 
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Second Editiott, in 8vo, price lOf., cloth, 

THE PRINCIPLES OF BANKRUPTCY. 

WITH AN APPENDIX, 

CONTAINING 

THE GENERAL RULES OF 1870, 1871, 1873, & 1878, SCALE OF 

COSTS, AND THE BILLS OF SALE ACTS, 1878 & 1882, 

AND THE RULES OF DECEMBER 1882. 

By RICHARD RINGWOOD, B.A., 

OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW ; LATE SCHOLAR OK TRINITY COLLEGE, DUBLIN, 



" This edition is a considerable improvement on the first, and although chiefly written for the use of 
Students, the work will be found useful to the practitioner." — Law Times. 

"The author of this convenient handbook sees the point upon which we insist elsewhere in regard to 

the chief aim of any system of Bankruptcy Law which should deserve the title of National 

There can be no question that a sound measure of Reform is greatly needed, and would be welcomed by 
all parties in the United Kingdom. Pending this amendment it is necessary to know the Law as it is, 
and those who have to deal with the subject in any of its practical legal aspects will do well to consult 
Mr. Ringwood's unpretending but useful volume." — Lmw Magazine. 

"The above work is written by a distinguished scholar of Trinity College, Dublin. Mr. Ringwood 
has chosen a most difficult and unattractive subject, but he has shown sound judgment and skill in the 
manner in which he has executed his task. His book does not profess to be an exhaustive treatise on 
bankruptcy law, yet in a neat and compact volume we have a vast amount of well-digested matter. The 
reader is not distracted and jiuzzled by having a long list of cases flung at him at the end of each page, as 
the general effect of the law is stated m a few well-selected sentences, and a reference given to the leading 
decisions only on the subject. . . . An excellent index, and a table of cases, where references to four 
sets of contemporary reports may be seen at a glance, show the industry and care with which the work 
has been done." — Daily Paper. 



Third Edition, in royal i2mo, price iSj., cloth, 

A CONCISE TREATISE UPON 

THE LAW OF BANKRUPTCY. 

WITH AN APPENDIX, 

CONTAINING 

Tbe Banbrnptcy Act, 1869 ; General Bnles of 1870, 1871, 1873, & 1878 ; 

Forms of 1870 and 1871; Scale of Costs; the Debtors Act, 1869; 
Debtors Act, 1878; and Bills of Sale Acts, 1878 and 1882. 

By EDWARD T. BALDWIN, M.A., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" This is an excellent book .... It is an eminently practical treatise, and at once concise and exact 
.... We have no doubt that Mr. Baldwin's book will be found, alike as a guide and as a work of 
reference, most useful to both branches of the profession." — Law Magazine. 

" This edition is a praiseworthy effort to reduce the Law of Bankruptcy within moderate limits. It refers 
to all the important cases on the Act of 1869, and concludes with an excellent Index."-^Z>atc/ Times. 

" This treatise is certainly the most readable book on the subject, and so carefully is the text annotated^ 
that it is perfectly reliable."— ZpAW JourruU* 
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THE LAW OF CORPORATIONS. 



In one volume of One Thousand Pages, royal 8vo, price 42 j., cloth, 
A TREATISE ON THE DOCTRINE OF 

ULTRA VIRES: 

BEING 

An . Investigation of the Principles which Limit the Capacities, Powers, and Liabilities of 

CORPORATIONS, 

AND MORE ESPECIALLY OF 

JOINT STOCK COMPANIES. 

SECOND EDITION. 

By SEWARD BRICE, M.A., LL.D. London, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



REVIEWS. 

" Despite its unpromising and cabalistic title ^ and the technical nature of its subject^ it has so recotn- 
mended itself to the profession that a second edition is called for within three years front the first publi- 
cation ; and to this coil Mr. Brice has responded with the present volume^ the development of which in 
excess of its predecessor is remarkable even in the antials of law books. Sixteen hundred new cases fume 
been introduced, and, instead 0/ five hundred pages octavo^ the treatise occupies a thousand very much 
larger pages. This increase in bulk is partly due to the incorporation with the English law on the subject 
of the nwre important American and Colonial doctrines and decisions — a course wnich we think Mr. Brice 
wise in adopting^ since the iudgments of American tribunals are constantly becoming more frequently 
quoted ana more respectfully considered in our own courts, particularly on those nffuel and abstruse points 
of law for which it is difficult to find direct authority in English reports. In the present speculative 
times, anything relating to foint-Stock Companies is of Public importance, and the points on which the 
constitution and operation of these bodies are affected by the doctrine of Ultra Vires are fust those which 

are most material to the interests of the sJiareholders and of the community at large. Some 

of the much disputed questions in regard to corporations, on which legal opinion is still divided, are par- 
.iicularly well treated. Thus with reference to the authority claimed by the Courts to restrain corpora- 
tions or individuals from applying to Parliament for fresh powers in breach of their express agreements 
or in derogation of private rights, Mr. Brice most elaborately and ably reviews the conflicting decisions 
on this apparent interference with the rights of the subject, which threatened at one time to bring the 
Legislature and the Courts into a collision similar to that which follorved on the well-known case of 
Ashbyy. White. .... Another very difficult point on which Mr. Brice' s book affords full and valuable 
information is as to the liability of Companies on contracts entered into before their fomtation by the 
promoters^ and subsequently ratified or adopted by the Company, and as to the claims ^promoters thetn- 

^seloes for services refuteretl to the inchoate Company The chapter on the liabili lies of corporations 

j^x dcXicto for fraud and other torts committed by their agents within the region of their authority seems 
to us remarkably well done, revieitntig as it does all the latest atul somexvhat contradictory decisions on the 
point. . . . On the whole, we cotisider Mr. Brice s exhaustive work a valuable addition to the literature of 
the profession."— Satvkday Review. 

"The doctrine which forms the subject of Mr. 
Seward Brice's elaborate and exhaustive work is a 
remarkable instance of rapid growth in modern 
Jurisprudence. His book, mdeed, now almost con- 
stitutes a Digest of the Law of Great Britain and 
her Colonies and of the United States on the Law 
'of Corporations — a subject vast enough at home, 
but even more so beyond the Atlantic, where Cor- 
porations a^e so numerous and powerful. Mr. 
Seward Brice relates that he has embodied a refer- 
ence in the present edition to about i6oo new 
cases, and expresses the hope that he has at least 
referred to ' the chief cases.' We should think 
there can be few, even of the Forei|;n Judgments 
and Dicta, which have not found their way into his 
pages. The question what is and what is not Ultra 
Vires is one of very great importance in commercial 
countries like Great Britain and the United States. 
Mr. Seward Brice has done a great service to the 
cause of Comparative Jurisprudence bjr his new 
recension of what was from the first a unique text- 



book on the Law of Corporations. He has gone 
far towards effecting a Digest of that Law in its 
relation to the Doctrine of Ultra Vires, and the 
second edition of his most careful and comprehen- 
sive work may be commended with equal confidence 
to the English, the American, and the Colonial 
Practitioner, as well as to Che scientific Jurist."-^ 
Lazv Magazine and Reviev). 

"It is the Law of Corporations that Mr. Brice 
treats of (and treats of ihore fully, and at the same 
time more scientifically, than any work with which 
we are acquainted), not the law of principal and 
agent ; and Mr. Brice does not do his book justice 
by giving it so vague a title." — Law Journal. 

' * A guide of very great value. Much information 
on a difficult and unattractive subject^ has been 
collected and arranged in a manner which will be 
of great assistance to the seeker after the law on a 
point involving the powers of a company." — Law 
Journal. (Review of First Edition.) 



On this doctrine, first introduced in the Common Law Courts in East Anglian Railway Co. v. 
Eastern Counties Railway Co:, Brice on Ultra Vires may be read with advantage."— T'w/^/ftfw/ of 
Lord Justice Bramwell, in the Case of Evershed \. L. dr» A'. IV. Ry. Co. (L. R., 3 Q. B. Div. 141.)- 
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Now Ready, Fourth Edition, in royal 8vo, price 32J. cloth, 

BDCKLEY ON THE COIPASIES ACTS. 

FOURTir EDITION BY THE AUTHOR, 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS. 

1862 TO 1880, 
THE JOINT SI OCK COMPANIES ARRANGEMENT ACT, 1870, 

AND 

THE LIFE ASSURANCE COMPANIES ACTS, 1870 TO 1872, 

^ ^reati^e on the |p.tb) at ^omi (Stok (EiTm)mni(0. 

Containing the Statutes, with the Rules, Orders, and Forms, regulating Proceedings in . 
the Chancery Division of the High Court of Justice. By H; Burton Buckley, 
M.A., of Lincoln's Inn, Barrister-at-Law, late Fellow of Christ's College, 
Cambridge. 

" We have no doubt thtit the present edition of this useful and thorough work will meet with as much 
acceptanGe as its predecessors loLyt."— Scottish youmal of yuris^rmUnct. 

" The mere arrangement of the leading cases under the successive sections of the Acts, and ' the short 
explanation of their effect, are cX great use in saving much valuable time, which would be otherwise spent 
to searching the different digests ; but the careful manner in which Mr. Buckley has annotated the Acts, 
and placed the oases referred to under distinct headings, renders his work particularly useful to all who 
are required to advise in the complications in which the shareholders and creditors of companies frequently 
find themselves involved. .... The Index, always an important part of a law book, is full and well 
arranged." — Scottish youmal o/yurisprndence. 

In two volumes, royal 8vo, 70J'. cloth, 

THE LAW RELATING TO 

SHIPMASTERS AND SEAMEN. 

THEIR' APPOINTMENT, DUTIES, POWERS, RIGHTS, LIABILITIES, 

AND REMEDIES, 

By JOSEPH KAY, Esq., M.A., Q.C., 

OF TRIM. COLL. CAMBRIDGE, AND OF THE NORTHERN CIRCUIT ; 

SOLICITOR-GENERAL OF THE COHNTY PALATINE OF DURHAM ; ONE OF THE JUDGES OF THE COURT OF 

RECORD FOR THfi HUNDRED OF SALFORD ; 

AND AUTHOR OF "tHB SOCIAL CONDITION AND EDUCATION OF THE PEOPLE 

IN ^IfCLAND AND EUROFE." 



REVIEWS OF THE WORK. 



From the IjIVISRFOOIU 

" ' The law relating to Shipmasters and Seamen ' 
— such is the title of a voluminous and important 
work which has just been issued by Messrs. Stevens 
and Haynes, the eminent law publishers, of London. 
The author is Mr. Joseph Kay^ Q.C., and while 
treating generally of the law relating to shipmasters 
and seamen, he refers more particularly to their ap- 

f ointment, duties, rights, liabilities, and remedies, 
t consists of two large volumes, the text occupying 
nearly twelve hundred pages, and the value of the 



JOUBNAIi OF COMMlfiBOE. 

work being enhanced by copious appendices and 
index, and by the quotation of a mass of authori- 
ties. . . . The work must be cm invaluable one 
to the shipowner, shipmaster^ or consul at a foreien 
port. The language is clear and simple, while the 
legal standing of the author is a sufficient' guarantee 
that he writes with the requisite authority, and 
that the cases quoted by him are decisive as regards 
the points on which he touches." 



"The author tells us that for ten years he has 
been engaged upon it. . .. . Two large volumes 
colicatiiiaag u8z page^of text, 8x p^es of .t)fpen' 
dices, 98 pages of index, and upwards of t8}x: cited 
cases, attest the magnitude of the work designed 
and accomplished by Mr. Kay. 

"Mr. Kay.^yq that he }^s 'endeavoured to 



From the IjAW JOURNAL. 



compile a guide and reference book for masters, ship 
agents, and consuls.' He has beep so modest a^ 
not to add lawyers to <he list of his pupils ; but lus 
work will, we think, be welcomed by lawyers who 
have to do with shipping transactions, almost at 
cordially as it undoubtedly will be by those who 
occHPy^their business in the great w^t^s" 



~l' 
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Now ready, in 8vo, price 151., doth, 
THE LAW AND PRACTICE RELATING TO 

THE ADMINISTRATION OF DECEASED PERSONS 

BY THE CHANCERY DIVISION OF THE HIGH COURT OF JUSTICE; 

WITH AN APPENDIX Q7 OBI»B0 Aiim POBMS, Aimotated by 

Beforencev "to the Toxt. ' 

By W. GREGORY WALKER and EDGAR J. ELGOOD, 

OP Lincoln's inn, barsistui9>a¥-law. 



" AH those having the conduct of admuiistration 
actions >vill find this work of great assistance ; it 
/covers the whole ^oand of the law and practice 
from the instittttKVi of proceedings to the final 
wind up." — Law Times. 

" In this volume the^ most important branch of 
the administrative business of the Chancery Divi- 
al(Mi i» treated with conciseness and tare. ^ Judging 
from the admirable clearness of expression which 
^duuractiriseitlhe entif'e work, and the hibour which 
has evi<i0ntly 11>een bestowed on ever^ detail, we do 
not think- ^at a literary executorehip could have 
devolvad^Upon a more able and conscientious repre- 
sentative .... Useful chapters are introduced 
in their appropriate places, dealing with the 



* Parties to administration actions,' ' The proofs of 
claims in Chambers,' and *The cost of admiAis- 
tration actions.' : To the last-oaentioned chapter we 
gladly accord special praise, as a clear and succinct 
summary of the lawj from which so far as we have 
tested it, no proposition of any importance has been 
omitted .... An elaborately constructed table 
of cases, with references in bei>arate columns to all 
the reports, and a fairly good index much increase 
the utility of the vroiV.. -^olicitor^ yournal. 

" This is a book which will supply a want which 
has long been feU .... As a practical manual 
for the counsel in' practice, it will be found ex- 
tremely useful. It is full, fairly concise, clear, 
and exact.' The index is good." — Law JournaL 



In 8vo, price u., 

THE "SIX CLERKS IN CHANCERY;" 

ThciJr SUCCESSORS IN OFFICE, and the ♦* HOUSES '"^ they Uved in. 

A Reminiscence/ 
By Thomas W. Braithwaite, of the Record and Writ Clerks* Office. 



1 



" The removal of the Record and Writ Office to the new building has suggested the 
publication of an interesting and opportune little piece of legal history." — Solicitors^ 
Journal, 

- - - - - ■ . - ■ ■ ■ . 

2 vols. 4to, 1876 — 77. 5/. 5 J. calf, 
THE 

PRACTICAL STATUTES OF NEW ZEAUND. 

WITH NOTES AND INDEX. 
Edited by G. B. BARTON, of the Middle Tcfeple, Bamster-at-Law. 

In royal 8vo, price 30?., half calf, 

THE CONSTITUTION OF CANADA. 

THE BRITISH NORTH AMERICA ACT, 1867; 

Its Interpretation, Gathered from the. Decisions of Courts, the Dicta of 
Judges, and the Opinions of Statesmen and others ; 

To which is added the Quebec Resolutions of 1864, and the Constitution 

of the United States. 

By JOSEPH DOUTRE, Q.C., of the Canadian Bar. 
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In one thick volume, 8vo, 1875, pnce 25J'., cloth, 
THE PRINCIPLES OF 

THE LAW OF RATING OF HEREDITAMENTS 

IN THE OCCUPATION OF COMPANIES. 
By J. H. BALFOUR BROWNE, 

OF THB MIDDLE TBMPLB, BARRISTER'AT-LAW, AND REGtSTRAR TO THB RAILWAY COMMISSIONERS. 



" The tables and s^cimen valuations whicl^are 
printed in an appendix to this volume will be of 
ereat service to the parish authorities, and to the 
fegal practitioners who^ may have to deal with the 
rating of those properties which are in the occupa- 
tion of Companies, and vre congratulate Mr. Browne 
on the production of a clear and concise book of 
the system of Company Rating. There is no doubt 



that such a work is much needed^ and we are sure 
that all those who aie.inteiested m, or have to^ do 
with, public rating-, will find it of great service. 
Much credit is therefore due to Mr. Browne for his 
able treatise — a work which his experience as 
Registrar of the Railway Commission peculiarly 
qualified him to undertake." — Law Magazine. 



In 8vo, 1875, price 7^. 6</., cloth, . 

THE LAW OF USAGES & CUSTOMS : 

By J. H. BALFOUR BROWNE, 

OF THB MIDDLE TEMPLE, BARRISTBR-AT-LAW, AND REGISTRAR TO THE RAILWAY COMMISSIONERS. 

"We look upon this treatise as a valuable addition to works written on the Science of Law." — Canada 
Lofiv y<mmai. 

"As a tract upon a very troublesome department of Law it is admirable — the principles laid down are 
sound, the illustrations are well chosen, and the decisions and dicta are harmonised so tar as possible and 
distinguished when necessary." — Irish Law Times. 

** Aa SL book of reference we know of none so comprehensive dealing with this particular branch of 
Cpmmon Law In this way the book is invaluable to the practitioner." — Law Magazine. 

In one volume, 8vo, 1875, price 18^., cloth, 

THE PRACTICE BEFORE THE RAILWAY COMMISSMERS 

UNDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874; 

With the Amended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees : together with the Law of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases. 

By J. H. BALFOUR BROWNE, 

OF TfiE MIDDLE TEMPLE, BARRISTER-AT-LAW, AND REGISTRAR TO THE RAILWAY COMMISSIONERS. 

*' Mr. Biowao^s book 'u handy and convenient in 
form, and well arranged for the purpose of refer- 
ence : its treatment of the subject is fully and 
carefully worked out : it is, so &,r as we have been ' 
able to test it, accurate and trustworthy. It is the 



work of a man of capaUe legal attainments, and by 
official position intimate with his subject ; and we 
therefore think that it cannot fail to meet a real 
want and to prove of service to the legal profession 
and the public."^-Z,azt/ Magazine. 



In 8vo, 1876, price Js, 6^/., cloth, 

ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 

OF COMPANIES BY CORPORATIONS, 

And the Practice in Relation to the Passage of Bills for Coim)ulsory Purchase through 
Parliament. By J. H. Balfour Browne, of the Middle Temple, Barrister-^t-Law ; 
Author of " The Law of Rating," ** Th6 Law of Usages and Customs," &c., &c. 



** Tlus is a work of considerable importanc.e to all 
Mtmidpal Corporations, and it is hardly too much to 
say that evcjy member of these bodies should have 
a copy by^ him for constantreference. Prob^Jbljr at, 
no very distant date the property of all the existing 
gas and water companies will pass under mvmicipal 
control, and therefore it is exceedingly desirable 
that the principles and conditions under which, such 
transfers ought to be made should be clearly under« 
stood. This task is made easyb^ the present volume. 
The stimulus for the publication of such a WQrk 
was given by the action of the Parliamentary 
Committee which last sftsion passed the preamble 
of the ' Stockton and Middlesborbugh Corporations 
Water Bill, 1876.* The volume accordingly con- 
tains a full report of the case as it was presented 



both. by the promo^c;rs and opponents, and as this 
was the first time m which the principle of com- 
pulsory ptu'chase was definitely recognised, there 
can be no doubt that it wxU long be regarded as a 
leading case. As a matter of course, many inci- 
dental points of interest arose during the progress 
of the case. • Thus, besides the main question of 
compulsory purchase, and the question as to whether 
there was or v(as not any precedent for the Bill, the 
questions of wa^er compensations, of appeals from 
one Committee io" another, and other kindred sub- 
ject's were discudsed. These art all treated at length 
by the A«th<W in the body of the work, which is 
thus a comf^ete lep^l compendium on the lar^e 
subject with which it so ably deals." 
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STEVENS &* HAYNES, BELL YARDy TEMPLE BAR. 



In 8vo, 1878, price 6j., clpth, 
THE 

LAW RELATING TO CHARITIES, 

ESPECIALLY WITH- REFERENCE TO THE VALIDITY AND CONSTRUCTION OF 

CHARITABLE BEQUESTS AND CONVEYANCES. 

By FERDINAND M. WHITEFORD, of Lincoln's Inn, Barrister-at-Law. 

large portion of the text, together with the ex- 
planations pertinent to them. The genera! tenoc 
of Mr. Whiteford's work is that of a digest of Cases 
rather than a treatise, a feature, however, which 
will not diminish its usefulness for purposes of 
reference." — Law Magazine and Review. 



"The Law relating to Charities by F. M. 
Whiteford contains a brief but clear exposition of 
the law relatine to a class of bequests in which the 
intentions of donors are often frustrated by un- 
acquaintance with the statutory provisions on the 
subject. Dec-sions in reported cases occupy a 



In 8vo, 1872, price ^s. 6d., cloth, 
AN EPITOME AND ANALYSIS OF 

SAYIGNY'S TREATISE ON OBLIGATIONS IN ROMAN LAW. 

By ARCHIBALD BROWN, M.A. 

EDIN. AND OXON., AND B.C.L. OXON., OF THE MIDDLE TEMPLE, BARRISTER- AT-LAW. 

fifty pages. At the same time the pith of V(hi 
Savigny's matter seems to be very successfully pre- 
served, nothing which might be useful to the 
English reader being apparently omitted. 

'^The new edition of Savignv will, we hope, be 
extensively read and referred to ty English lawyers. 
If it is not, it will not be the fault of the translator 
and epitomiser. Far less will it be the fault of 
Savigny himself, whose clear definitions and accu- 
rate tests are of great use to the legal practitioner." 
— l,env youmaZ 



" Mr. Archibald Brown deserves the thanks 
of all interested in the science of Law, whether 
as a study or a practice, for his edition of 
Herr von Savigny's great work on ' Obligations.' 
Mr. Brown has undertaken a double task — the 
translation of his author, and the analysis of his 
author's matter. That he has succeeded in reducing 
the bulk of the original will be seen at a glance ; 
the French translation consisting of two volumes, 
with some five hundred paees apiece, as compared 
with Mr. Brown's thin volume of a himdred and 



THE ELEMENTS OF ROMAN LAW. 



In 216 pages 8vo, 1875, P"ce ioj., cloth. 
A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

With copious References arranged in Parallel Columns, also Chronological and 

Analytical Tables, Lists of Laws, dr»r. 6^c. 

Primarily designed for the Use of Students preparing for Examination at 

Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.C.L., M.A., 

OF WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE, BARRISTER- AT-LAW 
AUTHOR OF "universities AND LEGAL EDUCATION." 



** Mr. Harrises digest ought to have very great success among law students both in the 
Inns of Court and the Universities, His book gives evidence of praiseworthy accuracy 
and laborious condensation.*^ — Law Journal. 

** This book contains a summary in English of the elements of Roman Law as contained 
in the works of Gains and yustinian, and is so arranged that the reader can cU once see 
what are the opinions of either of these two writers on each point. From the very exact 
and accurate references to titles and sections given he can at onct refer to the original 
writers. The concise manner in which Mr, Harris hcis arranged his digest will render^ 
it most useful, net only to the students for whom it was originally wrUten, but also to those 
persons who, though they have not the time to wade through the larger treatises of Poste, 
Sanders, Ortolan, and others, yet desire to obtain same knozvledgs of Roman Law,'''' — 
"ID AND Cambridge Undergraduates' Journal. 

Harris deserves the credit of having produced an epitome which will be of service 
'umerous students who have no time or sufficient ability to atialyse the InstUutef, 
elves.'' — Law Times. 



WORKS FOR LAW STUDENTS. 
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In Crown 8vo, price 3j. ; or Interleaved for Notes, price 4?. 

CONTRACT LAW. 

QUESTIONS ON THE LAW OF CONTRACTS. With Notes to the 
Answers. Founded on ''Anson:' " ChUty^" and ''Pollock:* 

By Philip Foster Aldred, D.C.L., Hertford College and Gray's Inn ; late 

Examiner for the University of Oxford. 

" This appears to us a very admirable selection of questions, comparing favourably with the average 
run of those set in examinations, and useful for the purpose of testing progress." — Law Journal. 

For the Preliminary Examix>ations before Entering into Articles of Clerkship 

to Solicitors under the Solicitors Act, 1877* 

In a handsome 4to volume, with Map of the World, price loj., cloth, 

THE STUDENTS' REMINDER & PUPILS' HELP 

IN PREPARING FOR A PUBLIC EXAMINATION. 

By THOMAS MARSH, 

PRIVATE TUTOR, AUTHOR OF AN "ENGLISH GRAMMAR," &C. 

" We welcome this compendium with great pleasure as being exactly what is wanted in this age of 
competitive examinations. It is evidently the work of a master hand, and could only be compiled by ope 
thoroughly experienced in the work of teaching. Mr. Marsh has summarised and analysed the suojects 
Inquired for the preliminary examinations of kiw students, 'as well as for the University and Civil Siervicer 
examinations. He has paid special attention to mathematics, but the compendium also includes ancient 
and modem languages, geography, dictation, &c. It was a happy idea to make it quarto size, and the 
type and printing are clear and legible." — Irish Law Times, 

Now ready, Second Edition, in 8vo, price 21J., cloth, 

ENGLISH GOHSTITDTIONAL HISTORY. 

FROM THE TEUTONIC INVASION TO THE PRESENT TIME, 

By T. p. TASWELL-LANGMEAD, B.C.L., 

OF Lincoln's inn, barrister-at-law, late tutor on constitutional law and leqal 

HISTORY TO THE FOUR INNS OF COURT, AND FORMERLY VINERIAN 
• SCHOLAR IN THE UNIVERSITY OF OXFORD. 

Second and Enlarged Edition, revised throughout, and in many parts rewritten. 



•' The work before us it would be hardly possible to praise too highly. In style, arratigement, clearness, 
and size, it would be difficult to find anything better on the real history of England, the history of its 
constit\itional growth as a complete story, than this volume." — Boston {U.S.) Literary Warid, 

"As it now stands, we should find it hard to name a better text-book on English Constitutional 
History." — Solicitors' Journal. 

"That the ^jreatest care and labour have been bestowed upon it is apparent in every page, and we doubt 
not that it will become a standard work not likely soon to die out." — Oxford and Cambridge Under- 
graduated Journal. 

" As a text-book for the lecturer it is most valuable. It does not always observe a strict chronological 
sequence, but brings together all that has to be said on a given sul^ect at the point when that subject 
happens to possess a special importance." — Contemporary Review. 

Mr. Taswell-Laogmead's xx>mpendium of the rise and development cf the English Constitution has 

evidently supi>lied a want The present Edition is greatly improved. . . . We have no hesitation in 

saying that it is a thoroughly good and useful work." — Spectator. 

"We think Mr. T^swell-Langmead may be congratulated upon ha\4ng compiled an elementary work of 
conspicuous rasrit."— Pall Mall Gazette. 

" For students of history we do not know any work which we could more thoroughly recommend." — Law 
Times. 

It is a safe, careful, praiseworthy digest and manual of all constitutional history and law." — Globe. 
The volume on English Constitutional History, by Mr. Taswell-Lang^ead, is exactly what such a 
history should be." — Standard. 

" As a text-book for students, we regard it as an exceptionally able and complete work." — Law Journal. 

" Mr. Taswell-Langmead has thoroughly |p:usped the bearings of his subject. It is, however, in dealing 
with that chief subject of constitutional history — parliamentary government — that the work exhibits its 
great superiority over its rivals." — Academy. 
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Sixth Edition, in 8vo^ 1882, price 25^., cloth, 

THE PRINCIPLES OF EQUITY. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 

By EDMUND H. T. SNELL, 

OF THS MIDDLB TBMFLB, ]^ARKISTBR-AT>LAW. 

SIXTH EDITION, 
TO WHICH IS ADDED 

AN EPITOME OF THE EQUITY PRACTICE. 

THIRD EDITION. 

By ARCHIBALD BROWN, M.A, Edin. & Oxon., & B.C.L. Oxon., 

or THE MIDDI4P TEMPUi, BARSISTEK-AT-LAW ; AUTHOR OP "a NBW LAW DICTIONARY," 
"an analysis OF SAVIGNY ON OBLIGATIONS," AND THE "LAW OF FIXTURES." 



REVIEWS. 

" On the whole we are convinced that the Sixth Edition of Snell's Equity is destined to be as highly 
tfaonf^t of as its predecessors, as it is, in our opinion, out and out the best work on the subject with whick 
it deals." — Gibson\ Law Notes. 

" Rarely has a text-book attained more complete and rapid success than Snell's ' IVindples of Equity/ 
of which a fifth edition has just been issued." — Law Times. 

" Seldom does it happen that a work secures so great a reputation as this book, and to Mr. Brown is 

due the credit of keeping it up with the times It is certainly the most comprehensive as well as 

the best work on Equity Jurisprudence in existence." — Oxford and Cambridge Undirgraduates* JourruU. 

' " The changes introduced by the Judicature Acts have been well and fully explained by the present 
edition of Mr. Snell's treatise, and everything necessary in the way of revision has been conscientiously 
accomplished. We perceive the fruitful impress of the 'amending hand' in every page; the results of 
the decisions under the new system have been carefully explained, and engrafted into the original text ; 
and in a word, Snell's woric, as edited by Mr. Brown, has proved the fallacy of Bentham's description of 
Equity as 'that capricious ahd inconsistent mistress of our fortunes, whose features no one is able to 
delineate.' **— Irish Law Times. 



" We know of no better introduction to the Principles of Equity.^ — 
Canada Law Journal. 

. *!i,Within the ten years which have elapsed since the appearance of the first edition of this work, its 
reputation has steadily increased, and it has long since been recognised by students, tutors, and practitioners, 
as the best elementary treatise on the important and difficult branch of the law which forms its subject." 
•—Law Magazine and Review. 

In Crown 8vo, price 2s. 6^., sewed. 

QUESTIONS ON EQUITY. 

FOR STUDENTS PREPARING FOR EXAMINATION^ 

FOUNDED ON 

SNELL'S "PRINCIPLES OF EQUITY," 

By W. T, WAITE, 

BASSISTER-AT-LAW, HOLT SCHOLAR OF THE HONOURABLE SOOBTY OF GRAY's INN. 
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Second Edition, in one volume, 8vo, price i8j. cloth, 

PRINCIPLES OF CONVEYANCING. 

AN ELEMENTARY WORK FOR THE USE OF STUDENTS. 

By henry C DEANE, 

OF Lincoln's inn, barristbr-at-law, sombtimb lecturer to the incorporated law society 

OF THE UNITED KINGDOM. 

^^We hope to sec this booky like SnelVs Equity , a standard class-hook in all Law Schools 
where English law is taught,** — Canada Law Journal. 



" We like the work, it is well written and is an 
excellent student's book, and being only just pub- 
lished, it has the great advantage of having in it all 
the recent important enactments relating u> convey- 
ancing. It possesses also an excellent index." — 
Law Students' youmal, 

** Will be found of great use to students entering 
upon the difficulties ofReal Property Law. It has 
an unusually exhaustive index covering some fifty 
pages." — Law Times. 



" In the parts which have been re-written, Mr. 
Deane has preserved the same pleasant style marked 
by simplicity and lucidity which distinguished his 
first edition. After ' Williams on Real Property/ 
there is no book which we should so strongly 
recommend to the student entering upon Real Pro- 
perty Law as Mr. Deane's ' Principles of Convey- 
ancing/ and the high character which the first 
edition attained has been fuUy^kept up in this 
second." — Law Journal, 



Second Edition, in 8vo, price \os, 6d., cloth, 
A SUMMARY OF THE 

LAW & PRACTICE IN ADMIRALTY. 

FOR THE USE OF STUDENTS, 

By EUSTACE SMITH, 

OF THE INNER TEMPLE ; AUTHOR OF " A SUMMARY OF COMPANY' lAW." 

"The book is well arranged, and forms a good introduction to the subject." — Solicit<n' s Journal. 
' ** It is howtver, in our opinion, a well and carefully written little work, and should be in the hands of 
^very student who is taking up Admiralty Law at the Final." — Law Students' Journal. 

" Mr. Smith has a happy knack of comprsssing a large amount of useful matter in a small compass. The 
present work will doubtless be received with satisfaction equal to that with which his previous ' buix)inary ' 
has been met." — Oxford and Cambric^e Undergraduates Jcrumal. 



Second Edition, in 8vo, price 7^., cloth, 
A SUMMARY OF THE 

LAW AND PRACTICE IN THE ECCLESIASTICAL COURTS, 

FOR THE USE OF STUDENTS. 

By EUSTACE SMITH, ' : '\\ 

OF THE INNER TEMPLE; AUTHOR OF "a SUMMARY OF COMPANY LAW," AND "a SUMMARY OF 

THE LAW AND PRACTICE IN ADMIRALTY." . . 

" His object has been, as he tells us in his preface, to give the student and general reader a fair ootUncf 
of the scope and extent of ecclesiastical law, of the principles on which it is founded, of the ' Coui^ts by 
which.it is enforced, and the procedure by which these Courts are regulated. We think the book well 
fulfils its object. Its value is much enhanced by a profuse citation of authorities for the propositions 
contained in it." — Bar Examination Journal. 



Second Editibn, in 8vo, price 7j., cloth, 

AN EPITOME OF THE LAWS OF PROBATE AND DIVORCE, 



FOU THE USE OF STUDENTS FOR HONOURS EXAMINATION. 



V; 



By J. CARTER HARRISON, Solicitor. 

" The work i$ considerably enlarged, and we think improved, and will be found of great assistance to 
students." — Law Students' Journal. ' v 



u ;r;j?^7 f:^ lat^^ irvrj. 



iTr-xi Z^T'Ico* £i rme v -.iunre, Ini- ^^rfc* act.- cTnti, 

PRIKCIPLES OF THE COHOR Ul 



INTEN:.F,D /OR THE C-X OF ST:T>t3rr5 AXL THE PS.CFESSI03f. 






I Bv JOHN INDERilAUR, Solicitor, I 

ACTB<Mt or '*A KA-^VAL OF TE£, P«.4CT:at CF TH2. 3C?aJE3tt COCiT,'' . 

**E?tT05rtS Of LtAIrfSO CAsts," AXI» OTHDt WOWLS. 



J **Thc pr««:it 'ifilzirjn of this elemea£2rf treatise has been in general et&Eed wtth pmst- 
i worthy care* The pro^i^^^on. 6f the rtatotes jfri'ifiig ;2ie soiijects iffsnBWfft, wiidi hare 
, \j4t» fduserl «nce 'he pur^Ucatir>A o( the last ed ;: ; rin»are cirar ty n<ii : ; t !m i a cd, ardtbeefiect 
of the Iea4:«g cases m^ ^esierally Tevy irdi grrer^ In ihc fHfJrTrTr task of selcctmg and 
^i^'mgimffirtg ptindpie front detail, Mr, liydenia3:sr has been rerj axccessful ; the leading 
^ncipfc» are clearfy bro«^ cot, and Tery jndkacsaJy xHistxatcd.'* — SaUdlart JourmaL 

** The wof k n acknowledged ti>> f^ie Ooe of the hest written and most os^il eiementaiy 
work« ff/r tarn Htwienu that Yua been pobfished." — ^Z^sr 7£ikx. 

'^ The praide which we were enabled to bestow apon Mr. lodenBam's toj osciiil com- 

f«latk>n on its fir»t ^p^itaLTSLnct has been justified by a demacd £br a second editiofu" — 
Law Mitf^atine* 

** We were aMe, foor years ago^ to pfaise tbe first editioD of Mr. IndcTmanrs bocA as 
Hkely to be of use to students in acqnning ibtt, Hnaents of tbe'law of torts and contracts^ 
The %fKfnA editu/n msanUuta the cWacter of the book.'' — law Journal. 

**3/fr, Indermatfr renders eren law light reading. He not only possesses die (acidtj 
of jlidlck/os selection, but of lucid exposition and fefidtoos illustration. And while his 
works Me all tbos diaracterised, his ' Principles of the Common Law ' espodaBj displays 
those features. That it has already reached a second edition, testifies that our estimate of 
the work on its first appearance was not unduly favourable, h^hly as we then signified 
approval ; nor needs it that we riionkl add anything to that estimate in reference to the 
gmeral scope and execution of the work. It only remains to say, that the present edition 
evinces that every care has been taken to insure thorough accuracy, while inclndii^ all 
the modifications in the law that have taken place since the original publication ; and that 
the references to the Irish decisions which have been now introduced are calculated to 
fender the wwk of greater utility to practitioners and students, 3afA English ar,d Irish." 
-^Jrith Imw Tima, 

*^ 7%U 'Wof'ki the author Ulls us in his Preface , is written mainly with a view to the 
ixeminaiions of the Incorporated Law Society ; but we think it is likely to attain a wider 
utifutness» It seems ^ so far as we can judge from the paiis we have examined^ to be a 
cartful and clear outline of the principles cf the common law. It is very readable ; and 
not only students ^ but many practitioners and the public might benefit by a perusal of its 
^ages, **--.SoLiciTOR»* Journal. 
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Third Edition, in 8vo, price I2x.| cloth, 

i UHUAL OF THE PBACTICE OF THE SUFSEIE COUET OP JUSIGATDRE, 

In tjie Queen's Bench and Cbanceiy Divisions. Adapted to the New Rules of 
Practice, 1S83. Intended for the use of Students. 

By John Indermaur, Solicitor. 

" The second edition has followed quickly upon the first, which was published in 1878. This fact affords 
good crvidenoe that the book has been found osefol. It cibntains Sufficient information to enable the 
student who masters the contents to turn to the standard wQrks on practice with advantag^e."— Zaw Times. 

" This is a very useful student's book. It is clearly written, and gives such information as the student 
requires, without bewildenng him with details. The portion relating to the Chancery Division forms an 
excellent introduction to the elements of the practice, and may be advantageously used, not only by 
articled clerks, but also by pupils entering the chambers of equity draftsmen.*' — Solicitors" youmal. 

Fifth Editjop, in 3vo, price 6^., cloth, 

AN EPITOME OF LEADING COMMON LAW CASES; 

WITH SOME SHORT NOTES THEREON. 
Chiefly intended as a Guide to " Smith's Leading Cases." By John Indermaur, 
Solicitor (Clifford's InntJ'rizemanr Michaelmas Term, 1872). 

. " We have received the third edition of the ' Epitome of Leading Common Law Cases,' by Mr. Inder- 
maur, Solicitor. The first edition of this work was published in. February^ 1873, the second in April,- T874, 
and now we have a third edition dated September, 1875. No better proof of the value of this book can be 
furnished than the fact that in less than thr6e years it has reached a third edition." — Law Joumal. 

■ i m ■»■ ■ ■■■■■■ ■■■■! ■■i..^i^»« ■ I ■ ■■■■■■ » ■ I ■■■■■■■■ ^^ ■ ■■ ■■,■ .^ ^^ ^■ — . — — ■^, ..^^ ■ ^^ ■■ ■ ., ■ .^ * ■ ■■ ■ II ■■ ■ — ■ - ■■■-■■■■■■ 

Foi^rth Edition, in 8yo, i88l, price dr., cloth, 

AN EPITOME OF LEADING €ON¥ETANCIM AND EQUITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 

By John Indermaur, Solicitor, Author of "An Epitome of Leading 

Common Law Cases. '* 

" We have received the second edition of Mr. Indermaur's very useful Epitome of Leading Convey- 
ancing and Equity Cases. The work is very well done." — Law Times. 

"Ine £pitome well deserves the continued patronage of the class— Students— for whom it is especially 
intended. Mr. Indermaur will soon be known as the 'Students' Friend.' " — Canada Law Joumal, 

Third Edition, in 8vo, 1880, price 5^., cloth, 

SELF-PREPARATION FOR THE FINAL EXAMINATION. 

CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 

CASES AND QUESTIONS; 

And intended for the use of those Articled Clerks who read by themselves. 

By John Indermaur, Solicitor. 

"In this edition Mr. Indermaur extends his counsels to the whole period from the intermediate 
esmmination to the final. His advice is practical and sensible : and if the course of study he recommends 
is inCeUigently followed, the articled clerk will have laid in a store of legal knowledge more than sufllicient 
to carr^ him through the final CTcaxoxnaAxoTi^'—^olicitorg* yournal. 

" This book contains recommendations as to how a complete Gotuse of study for the above examinati(m 
should be carried out, with reference to the particular books to be read seriatim. We need only remark 
that it is essential for a student to be set on the right track in his reading, and that anyone of ordinary 
ability, who follows the course set out by Mr. Indermaur, ought to pass with great credit." — Law yournal. 

Second Edition, in 8vo, price 6j., cloth, 

SELF ■ PREPARATION FOR THE INTERMEDIATE EXAMINATION, 

As it at present exists on Stephen's Commentaries. Containing a complete course of 
Study, with Statutes, Questions, and Advice as to portions of the book which may 
be omitted, and of portions to which special attention should be given ; also the 
whole of the Questions and Answers at the nine Intermediate Examinations which 
have at present been held on Stephen's Commentaries, and intended for the use of 
all Articled Clerks who have not yet passed the Intermediate Examination. By 
John Indermaur, Author of " Principles of Common Law," and othfer works. 

In 8vo, 1875, price 6j., cloth, 

THE STUDENTS' GUIDE TO THE JUDICATURE ACTS, 

AND THE RULES THEREUNDER: 
Being a book of Questions and Answers intended for the Use 'of Law Students. 

By John Indermaur, Solicitor. 



Second Edition. In 8vo, price 26s., cloth, 

A NEW LAW DICTIONARY, 

■ I 

AND INSTITUTE OF THE WHOLE LAW; 

EMBRACING FRENCH AND LATIN. TERMS AND REFERENCES TO THE 

AUTHORITIES, CASES, AND STATUTES. 

SECOND EDITlONy revised throughout^ and considerably enlarged^ 

By ARCHIBALD BROWN, 

M.A. EDtN. AND OXdif., AND B.C.L. OXON., OP THB MIDDLE TEMPLE, BAltRISTER-AT-LAW ? AUTHOR OF 
THE "law op SflXTURSS," "ANALYSIS OF SAVIGNV'S OBLIGATIONS IN ROMAN LAW," ETC. 



Reviews of the Secotfd Edition. 

^*'So far as wi haw been able to examine the work, it seems to have been most carefuUy^ 
and accurately executed, the present Edition, besides containing much new fttatter, having 
been thoroughly revised in consequence of the recent changes in the law ; and we have no 
doubt whatever that it will be found extremely useful, not only to students and practitUmers, 
but to public mefti and vien of letters,*' — Irish Law Times. 

• ^*Mr, Brown has revised his Dictionary, and adapted U'^ to the changes effutedlfyiht 
Judicature Ads, and it now constitutes a very useful work to put into the hands of any 
student or articled clerk, and a work which the practitioner will find of value for reference,** 
— Solicitors' Journal. 

**/if will prove a reliable guide to law students, and a. hanfly- ^^^ of reference for. 
practitiofurs" — Law Times. 

In Royal 8vo., price ^., cloth, 

I 

ANALYTICAL TABLES 

OF 

THE LAW OF REAL PROPERTY; 

Drawn up chiefly from STEPHEN'S BLACKSTONE, with Notes. 1 
By C. J. TARRING, of the Inner Temple, Barrister-at-Law. 



CONTENTS. 

Table I. Tentires. 

„ II. Estates, according to quantity of 

Tenants' Interest. 
„ III. Estates, according to the time at 

which, the Interest is to be enjoyed. 
), IV. Estates, according to the number and 

connection of the Tenants. 



Table V. Uses. 

„ ' yi. Acquisition of Estates in land of 
freehold tenure. 

„ VII. Incorporeal Hereditaments. 

,, VIII. Incorporeal Hereditaments. 
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Will supply the law student with help of a kind found very generally useful The .tables, which 9ft 
based on Stephen's Blackst<»ie, have gone through the practical test of being employed as aids to the 
mental arrangement of the knowledge of the subject required for examinations, and will no doubt be appre- 
ciated by the large and increasing classes whose raquJreme'H&they are intended to meet." — Law Magazine. 
" Great care and considerable skill have been shown in the compilation of these tables, wluch will be 
"•d of much service to students of the Law of Real Propcrty."-^Z.tfw Times. 
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Second Edition, in 8vo, price 20f., cloth," 

PRINCIPLES OF THE CRIMINAL Mli 

INTENDED AS A LUCID EXPOSITION OF THE SUBJECT FOR THE USE 

OF STUDENTS AND THE PROFESSION. 

By SEYMOUR F. HARRlS, B.CL., M.A. (Oxon.), 

AUTHOR OF "a CONCISE DIGEST OF THE INSTITUTES OF GAIUS AND JUSTINIAN." 

SECOND EDITION, 
Revised by the Author and F. P. TOMLINSON, M.A, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



REVIEWS. 

" The favourable opinion we expressed of the first edition of this work appears to have 
been justified by the reception it has nut with^ Looking through this new Edition^ we see 
no reason to modify the praise we bestowed on the former Edition, . The recent cases, have 
been added and the provisions of the Summary furisdiction Act are noticed in the chapter 
relating to Summary Convictions. The book is one of the best manuals of Criminal Law 
for the student,^' — Solicitors* Journal. 

** There is no lack of Works on Criminal Law, but there was room for such a useful 
handbook of Principles as Mr, Seymour HaiTis has supplied. Accustomed^ by his previous 
labours^ to the task of analysing the law, Mr, Harris has brought to bear upon his present 
work qucUificcUions well adapted to secure the successful accomplishment of the object which 
he had set before him. That object is not an ambitious one, for it does not pretend to soar 
above utility to the young practitioner and the student. For both these classes, and for the 
yet widet^ class who may requite a book of reference on the subject, Mr. Harris has produced 
a clear and convenient Epitome of the Law. A noticeable feature of Mr. Harrises work, 
which is likely to prove of assistance both to the practitioner and the student, consists of a 
Table of Offences, with their legal charcu:ter, their punishment, and the statute under which 
it is indicted, together with a reference to the pages where a Statement of the Law will be 
found, —luKw Magazine and Review. 

"This work purports to contain 'a concise exposition of the nature of crime,, the various offences punish- 
able by the Ed^Usji law, th6 law of criminal procedure, and the law of summary convictions,' with tables 
of (fences, punishments, and statutes. The work is divided into four books. Book I. treats of crime,' its 
divisions and essentials ; of persons capable of committing crimes ; and of principals and accessories. 
Book II. deals with offences of a public nature ; offences against private persons ; and offences against the 
property of individuals. £^ch crime is discussed in its turn, with as much brevity as could well be used 
consistently with a proper explanation of the le^al characteristics of the several offences. Book III. 
explains criminal procedure, including the jurisdiction of Courts, and the various steps in the apprehension 




' summary convictions betore magistrates out of quarter : 
table of offences at the end of the volume is most useful, and there is a very full index. Altogether we 
must congraitulate Mr. Harris on his adventure." — Law Journal. 

^^ Mr, Harris has undertaken a work, in our opinion, so much needed that he might 
diminish its bulk in the next edition by obliterating the apologetic preface. The appearance 
of his volume is as well timed as its execution is satisfactory. The author has shown an 
ability of omission which is a good test of skill, and from the overwhelming mass of the 
criminal law he has discreetly selected just so much only as a learner needs to know, and 
has presented it in terms which render it capable of being easily taken into the mind. The 
first half of the volume is devoted to indictable offences, which are defined and explained in 
succinct terms ; the second half treats of the prevention of offences, the courts of criminal 
jurisdiction, arrest, preliminary proceedings before magistrates, and modes of prosecuting 
and tried ; and a brief epitome of the laws of evidence, proceedings after trial, and summary 
convictions, with a table of offences, complete the book. The part on procedure will be 
found particularly useful. Few young counsel, on their first appearance at sessions, have 
more than a loose and general notion of the manner in which a trial is conducted, and often 
commit blunders which, cUthough trifling in kind, are nevertheless seriously discouraging 
and annoying to themselves at the outset of their career. From even such a blunder as that 
of mistaking the order in which the speeches are made and witnesses examined they may 
be saved by the table of instructions given here,^* — Solicitors* Journal. 
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Now Ready, in i2mo, price 5^. 6k/., cloth, 

A CONCISE TREATISE ON TBE \M DF BILLS OF SALE, 

FOR THE USE OF LAWYERS, LAW STUDENTS, & THE PUBLIC. 

Embracing the Acts of 1878 and 1882. Part I.— Of Bills of Sale generally. Part II.— 
Of the Execution, Attestation, and Registration of Bills of Sale and satisfaction 
thereof. Part III.— Of the Effects df Bills of Sale as against Creditors. Part IV. 
— Of Seizing under, and Enforcing Bills of Sale. Appendix, Forms, Acts, &c. 
By John Indermaur, Solicitor. 

"The object of the book is thoroughly practical. Those who want to be told exactly what to do and 
where to go when they are registering a bill of sale will find the necessary information in this little book." 
— Law youmal. 

Now ready, in 8vo, price 2j. 6^., cloth, 

A COLLECTION OF LATIN MAXIMS, 

LITERALLY TRANSLATED. 
INTENDED FOR THE USE OF STUDENTS FOR ALL LEGAL EXAMINATIONS. 

" The book seems admirably adapted as a book of reference for students who come across a Latin maxim 
in their reading." — Law Journal, 

"The collection before us is not pretentious, and dbarms criticism by its simplicity and general 
correaness. Students would do well, early in their studies, to commit these maxims to mem<»y, and 
subsequent reading will often be systematized and more easily remembered." — Canada Laiu youtTtal. 

In one volume, 8vo, price 9^., cloth, 

LEADING STATUTES SUMMARISED. 

FOR THE USE OF STUDENTS. 
By ERNEST C. THOMAS, 

r 

BACON SCHOLAR OF THE HON. SOCIETY OF GRAY'S INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFQRD ; 
AUTHOR OF " LEADING CASES IN CONSTITUTIONAL LAW BRIEFLY STATED.** 

"Will doubtless prove of much use to students, for whom it is intended. . . . Any student who, with 
this brief summary as a guide, carefully studies the enactments themselves in the Revised Edition of the 
Statutes, cannot fail to ^in a very considerable acquaintance with every branch of English law." — Lam 
Ma£azim, 

Second Edition, in 8vo, in preparation. 

LEADING CASES IN CONSTITUTIONAL LAW 

Briefly Stated, with Introduction, Excursuses, and Notes. 

By ERNEST C. THOMAS, 

BACON SCHOLAR OF THE HON. SOCIETY OF GRAY's INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD. 

*^Mr. E. C. Thomas has put together in a slim octavo a digest of the principal Cases illustrating Con* 
atitDtional Law, that is to say, all (questions as to the rights or authority of the Crown or persons under it, 
as regards not merely the constitution and structiu* pven to the governing body, but also the mode in 
which the sovereign power is to be exercised. In an introductory essay Mr. Thomas gives a very clear and 
intelligent survey of the general functions of the Executive, and the principles by which they are regulated ; 
and then follows a summary of leading cases." — Saturday Review. ^ 

" Mr. Thomas gives a sensible intrcKiuction and a brief epitome of the familiar leading cases." — Laiif 
Times. 



In 8vo, price 8j., cloth, 

AN EPITOME OF HINDU LAW CASES. With 

Short Notes thereon. And Introductory Chapters on Sources of Law, Marriage, 
' " -* ^option. Partition, and Succession. By William M. P. Coghlan, Bombay 
^ Service, late Judge and Sessions Judge of Tanna. 
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In a neat Pocket Volume, crown i2mo, price ., cloth, 

THE BANKRUPTCY ACT, 1883, 

TOGETHER WITH THE GENERAL RULES AND ORDERS IN 

BANKRUPTCY. 

WITH NOTES, BBFBBENOBS, AKB A COPIOUS IKDBX. 

By WILLIAM HAZLITT, Esq., 

SENIOR REGISTRAR OF THE COURT OF BANKRUPTCY, AND 

RICHARD RINGWOOD, 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, AND AUTHOR OF THE "PRINCIPLES 

OF BANKRUPTCY." 



EUROPEAN ARBITRATION. 



Part I., price *]s, 6</., sewed, 

LORD WESTBURY'S DECISIONS. 

Reported by FRANCIS S. REILLY, 

OF Lincoln's inn, barrister-at-law. 



ALBERT ARBITRATION. 



Parts I., II., and III., price 25J., sewed, 

LORD CAIRNS'S DECISIONS. 

Reported by FRANCIS S. REILLY, 

OF Lincoln's inn, barrister- at-law. 

In 8vo, price 2ij-., cloth, 
A TREATISE ON 

THE STATUTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. 

The Bills of Sale Registration Acts and the Law of Voluntary 

Dispositions of Property generally. 

By H. W. may, B.A. (Ch. CK. Oxford), 

and of Lincoln's inn, barrister- at-law. 



' " This treatise has not been published before it 
was wanted. The statutes of Elizabeth against 
fraudulent conveyances have now been in force for 
more than three hundred years. The decisions 
under them are legion in number, and not at all 
times consistent with each other An attempt to 
reduce the mass of decisions into something like 
shape, and the exposition of legal principles in- 
volved io the decisions, under any circumstances, 
must have been a work of great labour and we are 
pleased to observe that in the book before us there 
nas been a combination of unusual labour with con- 
siderable professional skill. . . . We cannot con- 
clude our notice of this work without saying that it 
reflects great credit on the publishers as well as the 
author. The Caicilitves afforded by Messrs. Stevens 
and Haynes for the publication of treatises by rising 
Bwn in our profession are deserving of all praise. 
AVe feel assured that thev do not lightly lend their 
aid to works presented for publication, and that in 
ccmsequence publication by such a firm is to some 
ejite^t a guarantee of the value of the woi;k 
published. —Canada Law youmeU. 



" Examining Mr. May's book, we find it con- 
structed with an intelligence and precision which 
render it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. ... On the whole, he has produced a very 
useful book of an exceptionally scientific character." 
— Solicitors* Journal. 

" The subject and the work are both very good. 
The former is well chosen, new, and interesting ; 
the latter has- the quality which always distin- 
guishes original research from borrowed labours." 
— American Law Review. 

"We are happy to welcome his (Mr, May'sWork 
as an addition to the, we regret to say, bnet catar 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours, 
' that no pains have been spared to make the book 
as concise and practical as {XMsible. without dojn^ 
so at the expense of perspicuity, or oy the omission 
of any important points.' " — Law Times. 




. In one volume, 8vo, price 25J., cloth, 

AN ESSAY ON 

THE RIGHTS OF THE CROWN 

AND THE PRIVILEGES OF THE SUBJECT 

IN THE SEA SHORES OF THE REALM. 
By ROBERT GREAM HALL, 

OP LINCOLN'S INN, BARRISTER-AT-LAW. 

SECOND EDITION, 

Revised and Corrected, together with extensive Annotations, 

AND References to the later Authorities in England, 

Scotland, Ireland, and the United States. 

By RICHARD LOVELAND LOVELAND, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 
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'This is an Interesting and valuable book. It 
treats of one of those obscure branches of the lavr 
which there is no great inducement for a legal 
writer to take up. ..... Mr. Hall, whose first 

edition was issued in 1830, was a writer of consider* 
able power and method. Mr. Loveland's editing 
reflects the valuable qualities of the ' Essay ' itself. 
He has done his work without pretension, but in a 
solid and efficient manner. The^ ' Summary of Con- 
tents ' gives an admirable epitome of the chief 
points discussed in the ' Elssay,' and indeed, in 
some twenty propositions, sui^lies a useful outline 
of the whole law. llecent cafes are noted at the 
foot of each pa^e with great care and accuracy, 
while an Appendix contains much valuable matter ; 
including Lord Hale's treatise De Jitre Maris^ 
about which there has been so much controversy, 
and Serjeant Merewether's learned argument on 
the rights in the river Thames. The book will, we 
think, take its place as the modem authority on the 
subiect." — Law Journal, 

The treatise, as originally published, was one of 
considerate value, and has ever since been quoted 
as a standard authority. But as time passed, and 
cases accumulated, its value diminished, as it was 



necessary to stipplement it so Uurgdy bjrrefiftrence 
to cases since decided. A tempting opportunity 
was, therefore, offered to an intelligent editor to 
sup^y this deKCt in the work, and Mr. Loveland 
has seized it, and proved his capacity in a very 
marked manner. As very good specimens of anno- 
tation, showing clear judgment in selection, we may 
refer to the sujbject of alluvion at page 109, and the 
rights of fishery at page 50. At tne latter place he 
begins his notes bv stating under what expressions 
a ' several fishery has been held to pass, proceed- 
ing subsequently to the evidence which is sufficient 
to support a claim to ownership of a fishery. The 
important question under what circumstances 
property can be acquired^ in the soil between high 
and low water mark is lucidly discussed at page 77, 
whilst at page 8x we find a pregpant note on the 
property of a grantee of wreck in goods stranded 
within his liberty. 

*'We think we can promise Mr. Loveland the 
reward for which alone he says he looks — that this 
edition of Hall's Essay will prove a most decided 
assistance to these engaged in cases relating to the 
foreshores of the country." — Law Times* 
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Tht entire book is masterly" — Albany Law Journal. 



In one volume, 8vo, price I2J., cloth, 
A TREATISE ON THE LAW RELATING TO THE 

POLLDTION AKD OBSTRUCTION OF WATER COURSES, ; 

Together with a Brief Summary of the Various Sources of Rivers 

Pollution. 

By CLEMENT HIGGINS, M.A., F.C.S., ^, 

OF THE INNER TEMPLE, BARRISTBR-AT-LAW. 

his practical acquaintance both with the scientific 
and the legal aspects of his subject." — Law Maga- 
zine and Review. 

*' The volume is very carefully arranged through- 
out, and will prove of great utility both to miners 
and to owners of land on the b^ks of rivers." — 
The Mining youmal. 

" Mr. Higgins writes tersely and clearly, while 
his facts are so well arranged that it is a pleasure 
to refer to his book for information ; and altogether 
the work b one which will be found very useful by 
all interested in the subject to which it relates. "-:• 
Engineer, 

"A compact and convenient manual of the law 
on the subject to which it relates." — Soliciton* 



"As a compendium of the law upon a special 
and rather .intricate subject, this treatise cannot 
bbt prove- of great practical value^ and more 
especially, to those wno have to advise upon the 
institution of proceedings under the Rivers Pollu- 
tion Preventive Act, 1876, or to adjudicate upon 
those proceedings when brought." — Irish Law 
Times, 

" We can tecommend Mr. Higgins' Manual as 
the best guide we possess." — Public Health. 

"County Court Judges, Sanitary Authorities, 
and Riparian Owners will find in Mr. Higgins 
Treatise a valuable aid in obtaining a clear notion 
of the Law on the Subject. Mr. Higgins has 
tccomplished a work for which he will readily be 
'cognised as having special fitness, on account of 
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In 3vo, Third Edition, price 25s., cloth, 

MAYNE'S TREATISE 



ON 



THE LAW OF DAMAGES 



THIRD EOmON, 



BY 



JOHN D. MAYNE, 

OF THS INNSK f BBCPLB, BARRISTKR-AT*LAW ; 

AND 

LUMLEY SMITH, 

or THB INNSR TEMPLE, Q.C 



** During the twenty-two years which have elapsed since th^ publication of this well-known 
W4>rkf its reputation has bun steadily growings and it has long since become the recognised 
autkotity on the important subject of which it treats,^] — I*a.w Magazine and Review. 



"This edition of what has become a standard 
wotic has the advantage of appearing^ under the 

Spervision of the original author as -well as of 
r: Lumley Smith, the editor of the second e<£tion.- 
The result is most sati^ctory. Mr. Luinky 
Smith's editi<m was ably and conscientiously pre- 
pared, and we are glad to find that the reader still 
enjoys the benefit of his accuracy and learning. 
At the same time the book has doubtless been 
improved by the reappearance of its author as co- 
editor. The earlier part, indeed, has been to a 
considerable extent entirely rewritten. 

" Upon the general principles, according to which 
damages are to be assessed in actions of contract, 
HadUy v. Baxendale (9 Ex. ^i) sdU remains 
the leading authority, and furnishes the text for 
the di^ussion • contained in the second duster 
of Mr. Payne's book, properly' understood and 
limited, the riile proposed in that case, although in 
one respect not very happily wordea, is a soimd 
one, and has been repeatedly approved • both in 
Eng^land and America. The subsequent decisions, 
which are concisely summarized by Mr. Mayne. 
have established that mere knowled^ 'of spedal 
circumstances is not enough, unless it can be in- • 
leired fixvn th9 whole , transaction that the 
contractor consented to become liable to the extra 
damage. This limitation is obviously just, especially 
in the case of persons, such as common carriers, 
who have no option to refuse the contract. Mere 
knowledge on their part of special circumstances, 
ought not, and, according to the dicta of the 
jod^s in the Exchequer Chamber in Home 
v. Midland Railway Company (21 W. R. 481, 
L. R. 8 C. P. 131), would not involve the carrier in 
additional responsibility. Mr. Mayne's criticism 
of the numerous cases in which this matter has been 
considered leaves nothing to be desired, and the 
rules he deduced thereftoin (pp. 32-, 33) appear to us 
to exhaust the subject. 



*' Mr. Mayne's remarks on darai^ies in lictions'of 
tort are briefs We agree with him that in sudx 
actions the courts are governed by £eu: looser princft^ 
pies than in contracts; indeed, somletimes ' it \<s 
nnpossible to say they are governed by any princi- 
ples at all. In actions for injuries to the person oir 
reputation, for example, a judge cannot do mors 
than give a general direction to the jury to give 
what the facts proved in their Judgment required. 
And, according to the better opinion they may give 
damages 'for example's sake/ and mulct a rich 
man more heavily than a poor one. In actions for 
injuries to property, however, * vindictive ' or 
'exemplary' damages cannot, except in very rare 
cases, be awarded, but must be limited, as in con- 
tract, to the actual harm sustained. 

" The subject of remotoiess of damage is treated 
at considerable length by Mr. Mayne, and we notice 
that much new matter has been added. Thus the 
recent cas^ of Riding^ v. Smith (24 W. R. 487^ i 
Ex. p. 9z) furnishes the author with an opportunity 
of discussing the well-known rule in Ward v. 
; Weeks (7 Bing. 2x1) that injury resulting from the 
- repetition of vt shlnder is not actionable.^ The rule 
has always seemed to us a strange one, if a man is 
to be made responsible for the natural consequences 
of his acts. For everyone who utters a slander 
may be perfectly certain that it will be repeated. 

''It is needless to comment upon the arrangement 
of the subjects in this edition, in which no alteration 
has been made. The editors modestly express, a 
hope that all the English as well as the principal 
Irish decisions up to the diite have been included, - 
and we believe from our own examination that the 
hope is well founded. We niay regret that, warned 
by thegrowing bulk of the book, the editors have 
not included any fresh American cases, but we feel 
that the omission was unavoidable. We should add 
that thojvhole work has been thwoughly revised." — 
Solicitors* youmal. 



" This text-book is so it^ell known, not only as the highest authority on the subject treated 
of hut as one of the best text-books ever written, that it would be idle for us to speak of it 
in the words of commendation that it deserves. It is a work thai no practising lawyer can 
do without,"*^ — Canada Z*aw Journal, 
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In 8vo, price 2j., sewed, 

TABLE of the FOBEiaN MERCANTILE LAWS and CODES 

in Force in the Principal States of EURPP^ and AM^Jl^ICA. By Charles 
Lyon-Caen, Professeur agr^^ ^ la Faculty de Droit de Paris ; Professeur ^ 
I'Ecole libre des Sciences politiques. Translated by Napoleon Argles, 
Solicitor, Paris. 



'.'..- In one volume, demy 8vp, price idir. 6rf., cloth, 

PRINCIPLES OF THE UW OF STOPPAGE IN TRANSITU, 

RETENTION, AND DELIVERY. 

B^ JOHN HOUSTON, of the Middle Temple, Barrister-at-Law. 

' " We have no hesitation in sayiog that we think 
Mr. Houston's book will be a very useful accession 
to the library of either the mei-chant or the lawyer," 
— Solicitors* youmal. 

" We have, indeed, met with few works which so 



successfully $ur8iQuiit the difficulties in the way of 
this arduous undertaking as the one before us ; for 
the langua^ is well chosen, it is exhaustive of the 
law, and is systematised with great method."— 
American Law Review. 



In 8vo^ price lOr. 6^., cloth, 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS, 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Lkw and Equity applicable to it ; or Illustrating the Doctrine of Com- 
mercial Fraud. By W. F. Finlason, Barrister-at-Law. 



" It'will porobabiy be a very long time before the 
prosecution of the Overend and Gumey directors ia 
forgotten. It remains as an example, and a legal 
precedent of considerable value. It involved the 
immensely important question where innocent mis- 
representation ends, and where fraudulent misrepre- 
sentation begins. 

" All who perused the report of this case in the 
columns of the Times must have^ observed the 
remarkable fulness and accuracy with which that 



duty was discharged, and pothing could be more 
natural than that the reporter should publish a 
separate report in book form. This has been done,i 
and Mr. Finlason introduces the report by one 
hundred pages of dissertation on the general laWk 
To this we shall proceed to refer, simply remarking^ 
before doing so, that the charge to the jury ^a& 
been carefully revised by the I^rd Chief Justice." 
— Law Times. 



i2mo, price ioj. 6^., cloth, 

A IHEATISE ON m GAME LAWS OF ENGLAND AND WALES : 

Including Introduction, Statutes, Explanatory Notes, Cases, and Index. By John 
Locke, M.P., Q.C., Recorder of Brighton. The Fifth Edition, in which are 
introduced the GAME LAWS of SCOTLAND and IRELAND. By GiLMORE 
Evans, of the Inner Temple* Barrister-at-Law. 

_ ■ ■ ■ ■ - ■ ■ ■ . ■ ■ . _ ■ _ .-...■■ . ■ ^ ^ ^ ^^^^ ^ 

In royal 8vo, price los, 6d:, cloth, 

THE PRACTICE OF EQUITY BY WAY OF REYIYOR AND SUPPLEMENT. 

With Forms of Orders aiid Appendix of Bills. 

By LOFTUS LEIGH PEMBERTON, of the Chancery Registrar's Office. 

will probably be applied to future cases." — Sffii- 
citors^ youmal. 



" Mr. Pemberton has, with great care, brought 
together and classified all these conflicting cases, 
and has, as far as may be, deduced principles which 



In 8vo, price 5j., cloth, 

THE LAW OF PRIORITY. 

A Concise View of. the Law relating to Priority of Incumbrances 

AND OF OTHER RioHTS IN PROPERTY. . •* 

By W. G. ROBINSON, M. a:, Barrister-at-Law. ' ' • 

" Mr. Robinson's book may be recommended to i tioner with a.useful supplement tq larger and. more 
the advanced student, and will furnish the practi- j complete ^otks.'**^*^^SWi'rf//^*''7iwrr«/r/. • 
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In cro\\Ti 8vo, price i6x., cloth, ' 

A MANUAL OF THE PRACTICE OF PARLIA- 

MENTARY ELECTIONS throughout great Britain and 

IRELAND. Comprising the Duties of Returning Officers and their Deputies, 
Town Clerks, Agents, Poll-Clerks, &c., and the Law of Election Expenses, 
Corrupt Practices, and illegal Payments. With an Appendix of Statutes and an 
Index. By Henry Jeffreys Bushby, Esq., one of the Metropolitan Police 
Magistrates, sometime Recorder of Colchester. — Fifth Edition. Adapted to and 
embodying the recent changes in the Law, including the Ballot Act, the Instruc- 
tions to Returning Officers in England and Scotland issued by the Home Office, 
and the whole of the Statute Law relating to the subject. Edited by Henry 
Hardcastle, of the Inner Temple, Barrister-at-Law. 



We have just received at a very opportune ' 

moment the new edition of this useful work. We . 
need only say that those who have to do with 

elections will tind * Bushby's Manual ' replete with ' 

information and trustworthy, and that Mr. Hard- i 

castle has incorporated all the recent changes of \ 

the law." — Laiu Journal, i 

" .\s far as we can judge, Mr. Hardczistle, who i 



is known as one of the joint editors of O'MaJley 
and Hardcastle's Election Reports, has done his 

work well For practical purposes, as 

a handy manual, we can recommend the work 
to returning officers, agents, an<t candidates ; and 
returning officers cannot do better than distribute 
this manual freely amongst their subordinates, if 
they wish them to understand their work." — Soli- 
citors* Journal. 



A Companion Volume to the above, in crown 8vo, price 9j., cloth, 

THE LAW AND PKAOTIOE OF ELECTION PETITIONS, 

With an Appendix containing the Parliamentary Elections Act, 1868, the General Rules 
for the Trial of Election Petitions in England, Scotland, and Ireland, Forms of 
Petitions, &c. Second Edition. By Henry Hardcastle, of the Inner Temple, 
Barrister-at-Law. 

extremely useful, and he gives all the law and 
practice in a very small compass. In an Appendix 
is supplied the Act and the Rules. We can 
thoroughly recommend Mr. Hardcastle's book as a 
concise manual on the law and practice of election 
petitions." — Law Times. 



"Mr. Hardcastle gives us an original treatise 
with foot notes, and he has evidently taken very 
considerable pains to make his work a reliable 
guide. Beginning with the effect of the Election 
Petitions Act, 1868, he takes his readers step by 
step through the new procedure. His mode of 
treating the subject of ' particulars ' will be found 



Now ready. Vols. I., II., & III., price 'j'^s. ; and Vol. IV., Pts. I. & II., price ^s, 
REPORTS OF THE DECISIONS OF THE 

JUDGES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT, 1868. 
By EDWARD LOUGHLIN O'MALLEY and HENRY HARDCASTLE. 

In 8vo, price 12^., cloth, 

THE LAW OF FIXTURES, 

IN THE PRINCIPAL RELATION OF 

LANDLORD AND TENANT, 

AND IN ALL OTHER OR GENERAL RELATIONS. 

FOURTH EDITION. 
By ARCHIBALD BROWN, M.A. Edin. and Oxon., and B.C.L. Oxon., 

PLE, BARRISTER-»AT-LAW. 

new edition, and we have not space for further 
remarks on the book itself: but we may observe 
that the particular circumstances of the cases cited 
are in all instances sufficiently detailed to make the 
principle of law clear ; and though very many of the 
principles given are in the very words of the judges, 
at the same time the author has not spared to deduce 
his own observations, and the treatise is commend- 
able as well for originality as for laboriousness." 
— Law JoumaL 



OF THE MIDDLE TEM 

" The author tells us that every endeavour has 
been made to make this Edition as complete as 
possible. We think he has been very successful. 
For instance, the changes effected by the Bills of 
Sale Act, 1878, have teen well indicated, and a 
new chapter has been added with reference to the 
Law of Ecclesiastical Fixtures and Dilapidations. 
The book is worthy of the success it has achieved." 
— Laiv Times. 

" We have touched on the principal features of this 
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§;tct)Ctt« anb "gjn-px^ts^' ,Smc« xjf ^fpiint« of the ^arlg gl^purrt^rjef. 
SIR BARTHOLOMEW SHOWER'S PARLIAMENTARY CASES. 

In 8vo, 1876, price 4/. 4J., best calf binding, 

SHOWER'S CASES IN PARLIAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS 6» WRITS OF ERROR. 

FOURTH EDITION. 
CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED. 

REVISED AND EDITED BY 

RICHARD LOVELAND LOVELAND, 

OF THH INNER TEMPLE, BARRISTER-AT-LAW ; EDITOR OF " KELYNG's CROWN CASES," AND 
"hall's essay ON THE RIGHTS OF THE CROWN IN THE SEASHORE." 

** Messrs. Stevens & Haynes, the successful publishers of the Reprints of Bellewe, 
Cooke, Cunningham, Brookes's New Cases, Choyce Cases in Chancery, William Kel3n[ige 
and Kelyng's Crown Cases, determined to issue a new or fourth Edition of Shower's Cases 
in Parliament. 

" The volume, although beautifully printed on old-fashioned Paper, in old-fashioned 
type, instead of being in the quarto, is in the more convenient octavo form, and contains 
several additional cases not to be found in any of the previous editions of the work. 

** These are all cases of importance, worthy of being ushered into the light of the 
world by enterprising publishers. 

** Shower's Cases are models for reporters, even in our day. The statements of the 
case, the arguments of counsel, and the opinions of the Judges, are all clearly and ably given. 

" This new edition with an old face of these valuable reports, under the able editorship 
of R. L. Loveland, Esq., should, in the language of the advertisement, * be welcomed by 
the profession, as well as enable the custodians of public libraries to complete or add to 
their series of English Law Reports.' " — Canada Law Journal. 



BELLEWE'S CASES, T. RICHARD IL 

In 8vo, 1869, price 3/. 3^., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND 

Uect' ensembl' hors les abridgments de Statham. Fitzherbert et Brooke. 



Collect' ensembl' hors les abridgments 
Richard Bellewe, de Lincolns 
Edition. 
" No public library in the world, where English 
law finds a place, should be without a copy of this 
edition of Bellewe." — Canada Law youmal. 

" We have here z. facsimile edition of Bellewe, 
and it is really the most beautiful and admirable 
reprint that has appeared at any time. It is a 
perfect gem of antique printing, and forms a most 
interesting monument of our early legal histor>'. 
It belongs to the same class of works as the Year 
Book of Edward I. and other similar works which 
have been printed in our own time under the 



auspices of the Master of the 
superior to any of them, and 



Rolls ; but is far 
is in this respect 



de Statham, Fitzherbert et Brooke. ^ Per 
Inne. 1585. Reprinted from the Original 



highly creditable to the spirit and enterprise of 
private publishers. The work is an important link 
m our legal history ; there are no year books of the 
reign of Kichard II., and Bellewe supplied the only 
substitute by carefully extracting and collecting all 
the cases he could find, and he did it in the most 
convenient form — that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. It is in fact a 
collection of cases of the reign of Richard II., 
arranged according to their subjects in alphabetical 
order. It is therefore one of the most intelligible 
and interesting legal memorials of the Middle 
Ages." — Laixf Times. 



CUNNINGHAM'S REPORTS. 

In 8vo, 1 87 1, price 3/. 3^., calf antique, 

Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed a Proposal 

for rendering the Laws of England clear and certain, humbly offered to the 

Consideration of both Houses of Parliament. Third edition, with numerous 

Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. 

peace and prosperity of eveiy nation than good 
laws and the due execution of them.' The history 
of the civil law is then rapidly traced. Next a 
history is given of English Reporters, beginning 
with the reporters of the Year Books from i Edw. 
III. to 12 Hen. VIII. — being near 200 years — and 
afterwards to the time of the author." — Canada 
Law Journal. 



"The instructive chapter which precedes the 
cases, entitled ' A proposal for rendering the Laws 
of England clear and certain,' gives the volume a 
degree of peculiar interest, independent of the value 
of many of the reported cases. That chapter begins 
with words which ought, for the information of 
every people, to be printed in letters of gold. They 
are as follows: 'Nothing conduces more to the 
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<Stcbtn5 aiib '^yA^ntsi* §tdtsi at l^qwrinlij sd the darlg ^tyxrrtcr^. 
CHOYCE CASES IN CHANCERY. 



In 8vo, 1870, price 2/. 2j., calf anticjue, 

THE PBAOTIOE OF THE HIGH COURT OF OHAUOERT. 

With the Nature of the several Offices belonging to that Court. And the Reports of 
many Cases wherein Relief hath been there had, and where denyed. 



" This volume, in paper, type, and binding (like " Bellewe's Cases ") is a fac-simile of the antique edition. 
All who buy the one should buy the other." — Canada Law youmal. 

In Svo, 1872, price 3/. 3^., calf antique, 

SIR G. COOKE'S COMMON PLEAS REPORTS 

IN THE REIGNS OF QUEEN ANNE, AND KINGS GEORGE I. and II. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
TowNSEND BucKNiLL, of the Inner Temple, Barrister-at-Law. 

" Law books never can die or remain long dead an old volume of Reports maybe produced by these 

so long as Stevens and Haynes are willing to con- modern publishers, wnose good taste is only equalled 

tinue them or revive them when dead. It is cer- by their enterprise." — Canada Law youmai. 
tainly surprising to see with what facial accuracy 

BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In Svo, 1873, price 4/. 4^., calf antique, 

Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 
Queen Mary, collected out of Brooke's Abridgement, and arranged under years, 
with a table, together with March's (John) Translation (t/* Brooke's New Cases 
in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 
Brooke's Abridgement, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8yo. 1873. 

Stevens and Haynes have reprinted the two books 
in one volume, uniform with the preceding volumes 
of the series of Early Reports." — Canada. Law 
youmal. 



" Both the original and the translation having 
long been very scarce, and the mispaging and other 
errors in March's translation making a new and 
corrected edition peculiarly desirable, Messrs. 



KELYNGE'S (W.) REPORTS. 

In Svo, 1873, price 4/. 4J., calf antique, 

Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c., from the 
3rd to the 9th year of his late Majesty King George II. , during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which aire added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. Svo. 1873. 

KELYNG'S (SIR JOHN) CROWN CASES. 

In Svo, 1873, price 4/. 4J., calf antique, 

Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II., with Directions to Justices of the Peace, and others ; to which are 
added. Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containiitg several additional Cases 
never before printed, together with a Treatise upon the Law and Proceed- 
ings IN Cases of High Treason, first published in 1793. The whole carefully 
revised and edited by Richard Loveland Loveland, of the Inner Temple, 
Barrister-at-Law. 

good service rendered by Messrs. Stevens andHaynes 
to the profession. . . . Should occasion arise, the 
Crown prosecutor, as well as counsel for the prisoner, 
will find in this volume a complete vade mecum of 
the law of high treason and proceedings in relation 
thereto." — Canada Law youmal. 



<«•' 



"We look upon this volume as one of the most 
important and valuable of the unique reprints of 
Messrs. Stevens and Haynes. Little do we know 
of the mines of legal wealth that lie buried in the 
old law books. But a careful examioation, eith^ of 
the reports or of the treatise embodied in the volume 
now before us, will give the reader some idea of the 
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In one volume, 8vo, price 2$s,, cloth, 

A CONCISE TREATISE ON 

PRIVATE INTERNATIONAL JURISPRUDENCE, 

BASED ON THE DECISIONS IN THE ENGLISH COURTS, 

By JOHN ALDERSON FOOTE, 

OF Lincoln's inn, barrister-at-law ; chancellor's legal medallist and senior whewell scholar 

OF international law CAMBRIDGE UNIVERSITY, 1873 ; SENIOR STUDENT IN JURISPRUDENCE 
AND ROMAN LAW, INNS OF COURT EXAMINATION, HILARY TERM, 1874. 



*' This work seems to us likely to prove of considerable use to all English lawyers who have to deal with 
questions of private international law. Since the publication of Mr. Westlake's valuable treatise, twenty 
years ago, the judicial decisions of English courts bearing upon different parts of this subject have greatly 
increased in number, and it is full time that these decisions should be examined, and that the conclusions 
to be deduced from them should be systematically set forth in a treatise. Moreover, Mr. Foote has done 
this well." — Solicitors* JoumaL 

" Mr. Foote has done his work very well, and the book will be useful to all who have to deal with the 
class of cases in which English law alone is not suflScient to settle the c^t&ixon"— Saturday Review^ 
March 8, 1879. 

"The author's object has been to reduce into order the mass of materials already accumulated in the 
shape of explanation and actual decision on the interesting matter of which he treats ; and to construct a 
framework of private international law, not from the dicta of jurists so much as from judicial decisions rn 
English Courts which have superseded them. And it is here, in compiling and arranging in a concise 
form this valuable material, that Mr. Foote's wide range of knowledge and legal acumen bear such good 
fruit. As a guide and assistant to the student of international law, the whole treatise will be invaluable : 
while a table of cases and a general index will enable him to find what he wants without trouble." — 
Standard. 

*' The recent decisions on points of international law (and there have been a large number since Westlake's 
publication) have been well stated. So far as we have observed, Ho case of any importance has been 
omitted, and the leading cases have been fully analysed. The author does not hesitate to criticise the 
grounds of a decision when these appear to him to conflict with the proper rule of law. Most of his 

criticisms seem to us very just On the whole, we can recommend Mr. Foote's treatise as a useful 

addition to our text-books, and we expect it will r^idly find its way into the hands of practising lawyers." 
— The youmal 0/ Jurisprudence and Scottish Law Magazine. 

"Mr. Foote has evidently borne closely in mind the needs of Students of Jurisprudence as well as those 
of the Practitioners. For both, the fact that his work is almost entirely one of Case-law will commend 
it as one useful alike in Chambers and in Court." — Laiu Magazine^ and Review. 

"Mr. Foote's book will be useful to the student One of the best points of Mr. Foote's book 

is the * Continuous Summary,' which occupies about thirty pages, and is divided into four parts — Persons, 
Property, Acts, and Procedure. Mr. Foote remarks that these summaries are not in any way intended as 
an attempt at codification. However that may be, they are a digest which reflects high credit on the 
author's assiduity and capacity. They are ' meant merely to guide the student ; ' but they will do much 
more than guide him. They will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitful." — Law Journal. 

"This book is well adapted to be used both as a text-book for students and a book of reference for 
practising barristers." — Bar Examination Journal. 

" This is a book which supplies the want which has long been felt for a really good modem treatise on 
Private International Law adapted to the every-day requirements of the English Practitioner. The 
whole volume, although designed for the use of the practitioner, is so moderate in size — an octavo of 500 
pages only — and the arrangement and development of the subject so well conceived and executed, that it 
will amply repay perusal by those whose immediate object may be not the actual decisions of a knotty 
point but the satisfactory disposal of an examination paper." — Oxford and Cambridge Undergraduates' 
Journal. 

"Since the publication, some twenty years ago, of Mr. Westlake's Treatise, Mr. Foote's book is, in 
our opinion^ the best work on private international law which has appeared in the English language. . . . 
The work is executed with much ability, and will doubtless be found of great value by all persons who 
have to considei* questions on private international law." — Athenaum, 
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No. CCXIX. (Vol. I, 4th Series No. II.) February, 1876. 
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Third Edition, in one vol., 8vo, price 32J., cloth, 

A TREATISE ON HINDU LAW AND USAGE. 

By John D. Mayne, of the Inner Temple, Barrister-at-Law, Author of "A Treatise on 

Damages," &c. 

" A new work from the pen of so established an authority as Mr. Mayne cannot fail 
to be welcome to the l^al profession. In his present volume the late Officiating Advocate- 
General at Madras has drawn upon the stores of his long experience in Souuem India, 
and has produced a work of value alike to the practitioner at me Indian Bar, or at home, 
in appeal cases, and to the scientific jurist. 

" To all who, whether as practitioners or administrators, or as students of the science 
of jurisprudence, desire a tnoughtful and suggestive work of reference on Hindu Law 
and Usage, we heartily recommend the careful perusal of Mr. Mayne's valuable treatise.'* 
— Law Magazine and Review, 

In 8vo, 1877, price 15^., cloth, 

A DIGEST OF HINDU LAW. 

AS ADMINISTERED IN THE COURTS of the MADRAS PRESIDENCY. 

ARRANGED AND ANNOTATED 
By H. S. CUNNINGHAM, M.A., Advocate-General, Madras. 

D UTCH LAW . 

Vol. I., Royal 8vo, price 40J., cloth, 

VAN LEEUWEN'S COMMENTARIES ON THE ROMAN-DUTCH 

LAW. Revised and Edited with Notes in Two Volumes by C. W. Decker, 
Advocate. Translated from the original Dutch by J. G. KoTZfi, LL.B., of the 
Inner Temple, Barrister-at-Law, arid Chief Justice of the Transvaal. With Fac- 
simile Portrait of Decker from the Edition of 1780. 

*♦* Vol. II. is in course of preparation. 

Buchanan <J.), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. 1868, 1869, 1870-73, and 74. Bound in Three Vols. Royal 8vo. 

1875, 1876, 1879, etc. 

Menzies' (W.), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. Vol. I., Vol. II., Vol. III. 

Buchanan (J.), Index and Digest of Cases decided in the Supreme Court of the CAPE 
OF GOOD HOPE, reported by the late Hon. William Menzies. Compiled 
by James Buchanan, Advocate of the Supreme Court. In One Vol., royal 8vo. 

In 8vo, 1878, cloth, 
PRECEDENTS IN PLEADING: being Forms filed of Record in 

the Supreme Court of the Colony of the Cape of Good Hope. Collected and 
Arranged by James Buchanan. 

In Crown 8vo, price 31J. 6d., boards, 

THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 

HUGO GROTIDS, with Notes by Simon van Groenw^en van der Made, and 
References to Van der Keesers Theses and Schorer's Notes. Translated by 
A. F. S. Maasdorp, B.A,, of the Inner Temple, Barrister-at-Law. 

In l2mo, price 15^. «^/, boards, 

SELECT THESES ON THE LAWS OF HOLLAND & ZEELAND. 

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and 
intended to supply certain defects therein, and to determine some of the more 
celebrated Controversies on the Law of Holland. By DiONYSius Godefridus 
VAN DER Kessel, Advocate, and Professor of the Civil and Modem Laws in the 
Universities of Leyden. Translated from the original Latin by C. A. Lorenz, 
'" Lincoln's Inn, Barrister-at-Law. Second Edition, With a Biographical Notice 
he Author by Professor J. De Wal, of Leyden. 
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Bar 6)ramittatiott SournaU 

No. 39. Price 2s. 



MICHAELMAS, 1883. 

CONTENTS:— 

SUBJECTS OF EXAMINATION. 
EXAMINATION PAPERS, WITH ANSWERS. 

Real and Personal Property. 

Equity. 

Common Law. 

Roman Law. 
LIST OF SUCCESSFUL CANDIDATES. 



Edited by 

A. D. TYSSEN, D.C.L., M.A,, 

OF THE INNER TBMPLfi, BARRISTER-AT-LAW ; AND 

W. D. EDWARDS, LL.B., 

OF Lincoln's inn, barrister-at-law. 
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J^ It is intended in future to publish a Number of the Journal after each Examination* 



Now published, in 8vo, price i8f. each, cloth, 

THE BAR EXAMINATION JOURNAL, VOLS. 17. &V. 

Containing the Examination Questions and Answers from Easter Term, 1878, to 
Hilary Term, 1880, and Easter Term, 1880, to Hilary Term, 1882,/with List of 
Successful Candidates at each examination. Notes on the Law of Property, and a 
Synopsis of Recent Legislation of importance to Students, and other information. 

By A. D. TYSSEN and W. D. EDWARDS, Barristers-at-Law. 
Second Edition. In 8vo, price 6^., cloth, 

A SUMMARY OF JOINT STOCK COMPANIES' LAI. 

By T. EUSTACE SMITH, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



** The author of this hand-book tells us that, when 
an articled student reading for the final examina- 
tion, he felt the want of such a work as that before 
us, wherein could be found the main principles of 
law relating to joint-stock companies . . . Law 
students may well read it ; for Mr. Smith has very 
wisely been at the pains of giving his authority for 
all his statements of the law or of practice, as applied 
to joint-stock company business 'usually transacted 
in solicitor's chambers. In fact, Mr. Smith has 
by his little book offered a fresh inducement to 
students to make themselves — at all events, to some 
extent — acquainted with company law as a separate 
branch of study." — Law Times. 



((< 



■ These pages give, in the words of the Preface, 
'as briefly and concisely as possible, a general 
view both of the principles and practice of me law 
affecting companies.' The work is excellently 
printed, and authorities are cited ; but in no case 
IS the very language of the statutes copied. The 
plan is good, and shows bot^ grasp ana neatness, 
and, both amongst students and laymen, Mr. Smith's 
book ought to meet a ready sale." — Law youmal. 
" The book is one from which we have derived 
a lar^e amount of valuable information, and we can 
heartily and conscientiously recommend it to our 
readers." — Oxford and. Cambriffge Undergrad- 
uates^ youmal. 
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In 8vo, Fifth Edition, price 9^., cloth, 

THE MARRIED WOMEN'S PROPERTY ACTS ; 

1870, 1874, and 1882, 

With Copious and Explanatory Notes, and an Appendix of the Acts 

Relating to Married Women. 

By S. Worthington Bromfield, M.A., Christ Church, Oxon., and the Inner 
Temple, Barriste/-at-Law, Being the Fifth EiJition of Tlie Married Women's 
Property Acts, By the late J. R. Griffiths, B.A., Oxon., of Lincoln's Inn, 
Barrister-at-Law. 

^ " Upon the whole, we are of opinion that this is the best work upon the subject which has been issued 
since the passing of the recent Act. Its position as a well-established manual of itcknowledged worth gives 
it at starting a considerable advantage over new books ; and this advantage has been well maintained by 
the intelligent treatment of the %^\\.qx.'*— Solicitor f yonmai. 

"The notes are full, but anything rather than tedious reading, and the law contained in them is good, 
and verified by reported cases. ... A distinct feature of the work is its copious index, practically a 
summary of the marginal headings of the various paragraphs in the body of the.text. This book is worthy 
of all success." — Law Magazine. 

In 8vo, price 12s., cloth, 

THE LAW OF NEGLIGENCE. 

SECOND EDITION. 

By Robert .Campbell, of Lititoln's Ino, Barri«tef-at-J-aw, ^h^ Advocate 

of the Scotch Bar. 



" No less an authority than the late Mr. Justice 
Willes, in His judgment in -Oppenheim v. White 
Lion Hotel Co.^ characterised Mr. Campbell's 
' Law of Negligence ' as a * very good book ; ' and 
since very good books are by no means plentiful, 
when compared with the numbers of indifferent 

ones which annually issue from the press, we think I practitioner." — Law Magazine 
thiB profession will be thankful to the author of this 



new edition brought down to date. It is indeed an 
able a/id echolarly treatise on a somewhat difficult 
branch of law, in the -treatment of which the 
author's knowledge of Roman and Scotch Juris- 
prudence has stood him in good stead. We con- 
fidently recommend it alike to the student and the 



In royal 8vo, price 28^., cloth. 



AN INDEX TO TEH THOU,SAND. PRECEDEWTS 

IN" CONVEYANCING," i^t t6 'com'mo^-^a^id coMivtE^di'At 

FORMS. Arifenged in Alphabetical order with Siibdivisions of an Analytical 
Nature ; together with an Appendix containing an Abstract of the Stamp Act, 1870, 
with a Schedule of Duties ; tne Regulations relative to, and the Stamp Duties pay- 
able on. Probates of Wills, Letters of Administration,' Legacies, and Successions. 
By Walter Arthur Copingxr, of the. Middle Temple, Barrister-at-Law. 

BIBJ.IOTHECA LEGUM. 



' . Ih 12mo- (nearly 4XJ0 pages), price 2J., 'Cloth, * 

A CATALOGUE OF LAW BOOKS, mduding aU the Reports 

in the various 'Courts of England, Scotland, and Ireland ; with a Supplement to 
December, 1882. By Henry G. Stevens atid Robert W. Haynes, Law 
Publishers. •> 

' — f 

In small 4to, price 2j., cloth, beautifully printed, with a large margin, for the 

special use of Librarians, 

A CATALOGUE OF THE REPORTS IN THE 

VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 

BRITAIN AND IRELAND, arranged both in alpha- 
betical &» CHRONOLOGICAL ORDER. By Stevens & Haynes, 
Law Publishers. 
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Just published, in 8vo, price I2j., cloth, 

CHAPTERS ON THE 

LAW RELATING TO THE COLONIES. 

To which is appended a Topical Index of Cases decided in the Privy Council 
on Appeal from the Colonies, the Channel Islands and the Isle of Man, reported 
in Acton, Knapp, Moore, the Law Journal Reports, and the Law Reports, to 
July, 1882. 

By CHARLES JAMES TARRING, 

OF THE INNER TEMPLE, ESQ., BARRISTER-AT-LAW. 

CONTENTS. 



Table of Cases Cited. 

Table of Statutes Cited. 

Introductory. — Definition of a Colony. 

Chapter I. — ^The laws to which the Colonies are 

subject. 
Chapter II. — ^The Executire. 

Section i. — The Governor. 

Section 2. — The Executive Council. 
Chapter III. — The Legislative power. 

Section i. — Crown Colonies. 

Section 2. — Privileges and powers of 
colonial Legislative Assemblies. 
Chapter IV. — The Judiciary and Bar. 



Chapter V. — Appeals from the Colonies. 

Chapter VI. — Section i. — Imi)erial Statutes relating 

tu the Colonies in general. 
Section 2. — Imperial Statutes relating 

to particular Colonies. . 

Topical Index of Cases. 

Index of Topics of English Law dealt with 

IN THE Cases. 
Index of Names of Cases. 

GENERAL INDEX. 



In 8vo, price ioj. cloth, 

THE TAXATION OF COSTS IN THE 

CROWN OFFICE. 

COMPRISING A COLLECTION OF 

BILLS OF COSTS IN THE VARIOUS MATTERS TAXABLE IN THAT OFFICE; 

INCLUDING 

COSTS UPON the PROSECUTION of FRAUDULENT BANKRUPTS, 
AND ON APPEALS FROM INFERIOR COURTS; 

TOGETHER WITH 

A TABLE OF COURT FEES, 

and a scale of costs usually allowed to solicitors, on the taxation 
of costs on the crown side of the queen's bench division 

of the high court of justice. 

By FREDK. H. short, 



CHIEF CLBRK IN THE CROWN OFFICE. 



i( ' 



This is decidedly a useful work on the subject of those costs which are liable to be taxed before the 
Queen's Coroner and Attorney (for which latter name that of ' Solicitor ' might now well be substituted), or 
before the master of the Crown Office ; in, fact, such a book is almost indispensable when preparing costs 
for taxation in the Crown Office, or when taxing an opponent's costs. Country solicitors will find the scale 
relating to bankruptcy prosecutions of especial use, as such costs are taxed in the Crown Office. The 'general 
observations' constitute a useful feature m this manual." — Lazv Times. 

** This book contains a collection of bills of costs in the various matters taxable in the Crown Office. When 
we point out that the only scale of costs available for the use of the general body of solicitors is that pub- 
lished in Mr. Corner's book on ' Crown Practice ' in 1844, we have said quite enough to prove the utility of 
the work before us. 
"In them Mr. Short deals with 'Perusals,' 'Copies for Use,' 'Affidavits,' 'Agency,' 'Correspondence,' 
Close Copies,' 'Counsel,' 'Affidavit of Increase,' and kindred matters ; and adds some useful remarks on 
taxation of 'Costs in Bankruptcy Prosecutions,' ^ Quo Warranto^' ' Maftdamus^' 'Indictments,' and 
Rules.' 

" We have rarely seen a work of this character better executed, and we feel sure that it will be thoroughly 
appreciated."— XrtM/ Joumai. 

"The recent revision of the old scale of costs in the Crown Office renders the appearance of this work 
particularly opportune, and it cannot fail to be welcomed by practitioners. Mr. Short gives, in the first 
place, a scale of costs usually allowed to solicitors on the taxation of costs in the Crown Office, and then 
bills of costs in various matters. These are well arranged and clearly printed."— i>V//«/^rj' JourHal. 
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In one volume, 8vo, price i6j., cloth, 
A CONCISE TREATISE ON THE 

STATUTE LAW OF THE LIMITATIONS OF ACTIONS. 

With an Appendix of Statutes, Copious References to English, Irish, and American Cases, 

and to the French Code, and a Copious Index. 

By henry THOMAS BANNING, M.A., 

OP THE INNER TEMPLE, BARRISTER- AT-LAW. 

" In this work Mr. Banning has grappled with one of the most perplexing branches of our statute law. 
The law, as laid down by the judicial decisions on the various Statutes of Limitations, is given in thirty- 
three short chapters under as manv headings, and each chapter treats of a sub-division of one of the main 
branches of the subject ; thus we have ten chapters devoted to real property. This arrangement entails a 
certain amount of repetition, but is not without its advantages, as the subject of each chapter is tolerably 
exhaustively treated of within the limits of a few paees. ^Ve think that in this respect the author has 
exercised a wise discretion. So far as we have tested the cases cited, the effect of the numerous decisions 
appears to be accurately ^ven — indeed, the author has, as we are informed in the preface, ' so far as is 
consistent with due brevity, employed the ifsissima verba of the tribunal ; ' and the cases are brought 

down to a very recent date The substance of the book is satisfactory ; and we may commend it 

both to students and practitioners." — Solicitors' Journal. 

"Mr. Banning's 'Concise Treatise 'justifies its title. He brings into a convenient compass a general 
view of the law as to the limitation of actions as it exists under numerous statutes, and a digest of the 
principal reported cases relating to the subject which have arisen in the English and American courts." — 
Saturday Review. 

" Mr. Banning has adhered to the plan of printing the Acts in an appendix, and makin|^ his book a 
running treatise on the case-law thereon. The cases have evidently been investigated with care and 
digested with clearness and intellectuality." — Laiu Journal. 

In 8vo, price Sf., cloth. 

The TRADE MARKS REGISTRATION ACT, 1875, 

And the Rules thereunder ; THE MERCHANDISE MARKS ACT, 1862, with an 
Introduction containing a SUMMARY OF THE LAW OF TRADE MARKS, 
together with practical Notes and Instructions, and a copious Index. By 

' Edward Morton Daniel, of Lincoln's Inn, Barrister-at-Law. 

" The last of the works on this subject, that by Mr. Daniel, appears to have been very carefully done. 
Mr. Daniel's book is a satisfactory and useful guide." — The Engineer. 

" This treatise contains, within moderate compass, the whole of the law, as far as practically required, 
on the subject of trade marks. The publication is opportune, the subject being one which most nearly 
concern a considerable portion of the public, and it may be recommended to all who desire to take advan- 
tage of the protection afforded by registration under the new legislation. It is practical, and seems to be 
complete in every respect. The volume is well printed and neatly got up." — Law Times. 

In 8vo, price u., sewed, 
AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT, 

Embracing more particularly an Enunciation and Anafysis of the Principles of Law as 

applicable to Criminals of the Highest Degree of Guilt, 

By WALTER ARTHUR COPINGER, 

OF THE MIDDLE^ TEMPLE, ESQ., BARRISTER-AT-LAW ; 

Author of "The Law of Copyright in Works of Literature and Art," "Index to 

Precedents in Conveyancing," ** On the Custody and Production of Title Deeds." 

"We can recommend Mr. Copinger's book as containing the fullest collection we have seen of facts and 
quotations from eminent jurists, statistics, and general information bearing on the subject of capital 
punishments." — Manchester Courier. 

In 8vo, price 31J. 6^., cloth, 

THE INDIAN CONTRACT ACT, No. IX., of 1872. 

TOGETHER 

WITH AN INTRODUCTION AND EXPLANATORY NOTES, TABLE OF 

CONTENTS, APPENDIX, AND INDEX. 

By H. S. CUNNINGHAM and H. H. SHEPHERD, 

BARRISTERS-AT-LAW. 
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Second Edition, in 8vo, price &r., cloth, 



THE PARTITION ACTS, 1868 & 1876, 

A MANUAL OF THE LAW OF PARTITION AND OF SALE 

IN LIEU OF PARTITION. 

With the Decided Cases, and an Appendix containing Judgments and Orders. 

By W. GREGORY WALKER, 



« 



OF LIN'COLN'S inn, BARRISTER-AT-LAW, B.A., AUTHOR OF " A COMPENDIUM OF THE LAW OF EXECUTORS 

AND ADMINISTRATORS.' 



*'This is a very good manual — practical, clearly 
written, and complete. The subject lends itself 
well to the mode of treatment adopted by Mr. 
Walker, and in his notes to the various sections he 
has carefully brought together the cases and dis- 
cussed the difficulties arismg upon the langviage of 
the different provisions." — Solicitors' Journal. 

"The main body of the work is concerned only 
with the so-called Partition Acts, which are really 
Acts enabling the Court in certain cases to sub- 
stitute a sale for a partition. What these cases are 
is very well summed uf) or set out in the present 
edition of this book, which is well up to date. The 



work is supplemented by a very useful selection of 
precedents of pleadings and orders." — Laiv Journal. 
"This is a veiy painstaking and praiseworthy 
little treatise. That such a work has now been 
published needs, in fact, only to be announced ; 
for^ meeting as it does an undoubted requirement, 
it IS sure to secure a place in the library of every 
equity practitioner. . . . We are gratified to be 
able to add our assurance that the practitioner will 
find that his confidence has not been misplaced, and 
that Mr. Walker's manual, cohipact and inexpen- 
sive as it is, is equally exhaustive and valuable." — 
Irish Law Times. 



In 8vo, price 21 j., cloth, 
A TREATISE ON THE 

LAW AND PRACTICE RELATING TO INFANTS. 

By ARCHIBALD H. SIMPSON, M.A, 

OF Lincoln's inn, esq., barrister-at-law, and fellow of Christ's college, Cambridge. 

able to test it, the work omits no point of any im- 
portance, from the earliest cases to the last. In 
the essential qualities of clearness, completeness, 
and orderly arrangement it leaves nothing to be 
desired. 

" Lawyers in doubt on any point of law or prac- 
tice will find the information they require, if it can 
be found at all, in Mr. Simpson's book, and a 
writer of whom this can be said may congratulate 
himself on having achieved a considerable success." 
— Law Magazine i February, 1876. 

"The reputation of * Simpson on Infants' is 
now too perfectly established to need any enco- 
miums on our part : and we can only say that, as 
the result of our own experience, we have invariably 
found this work an exhaustive and trustworthy 
repertory of information on every question con- 
nected with the law and practice relating to its 
subject." — Irish Law Times, July 7, 1877. 



"Mr. Simpson's book comprises the whole of the 
law relating to infants, both as regards their per- 
sons and their property, and we have not observed 
any very important omissions. The author has 
evidently expended much trouble and care upon 
his work, and has brought together, in a concise 
and convenient form, the law upon the subject down 
to the present time." — Solicitors' your/ta/. 

"Its law is unimpeachable. We have detected 
no errors, and whilst the work might have been 
done more scientifically, it is, beyond all question, 
a compendium of sound legal principles." — Law 
Times. 

' ' Mr. Simpson has arranged the whole of the Law 
relating to Infants with much fulness of detail, and 
yet in comparatively little space. The result is 
due mainly to the businesslike condensation of his 
style. Fulness, however, has by no means been 
sacrificed to brevity, and, so far as we have been 



In 8vo, price Ss. , cloth, 
THE LAW CONCERNING THE 

REGISTRATION OF BIRTHS AND DEATHS 

IN ENGLAND AND WALES, AND AT SEA. 

Being the whole Statute Law upon the subject ; together with a list of Registration Fees 
and Charges. Edited, with Copious Explanatory Notes and References, and an 
Elaborate Index, by Arthur John FlaxmanJ of the Middle Temple, 
Barrister-at-Law. 

tration of Births and Deaths ' will admit that our 
laudatory criticism is thoroughly merited." — Law 
Journal. 

" Mr. Arthur John Flaxman, barrister-at-law, of 
the Middle Temple, has published a small work on 
'The Law concerning the Registration of Births 
nnd Deaths in England and Wales, and at Sea.' 
Mr. Flaxman has pursued the only possible plan, 
giving the statutes and references to cases. I'he 
remarkable feature is the index, which fills no less 
than 35 out of a total of 112 pages. The index 
alone would be extremely useful, and is worth the 
money asked for the work." — Law Times. 



"Mr. Flaxman' s unpretentious but admi- 
rable little book fnakes the duties of all parties 
under the Act abundantly clear. . . . Lawyers 
willjind the book n»t only handy , but also instruc- 
tive and suggestive. To registrars, and aJl persons 
engaged in the execution of the law^ the book will 
be invaluable. The index occupies thirty-five pages, 
and is so full that information on a minute point can 
be obtained without trouble. It is an index that 
must have cost the author much thought and time. 
The statements of what is to be done, whp tnay do 
ity and what must not be done, are so clear that it 
is well-nigh impossible for any one who consults 
the book to err. Those who use Flaxman's ' Regis- 
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THE LAW OF EXTRADITION. 



Second Edition^ in 8vo, price i&., cloth, 

A TREATISE UPON 



THE LAW OF EXTRADITION, 

WITH THE 

CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN 
ENGLAND AND FOREIGN NATIONS, 

AND THE CASES DECIDED THEREON. 

By EDWARD CLARKE, 

OF LINCOLN S INN, Q.C. 



''Mr. Clarke's accurate and sensible book is the best authority to which the English 
reader can turn upon the subject of Extradition." — Saturday Review. 

" The opinion we expressed of the merits of this work when it first appeared has been 
fully justified by the reputation it has gained. This new edition, embodying and ex- 
plaining the recent legislation on extradition, is likely to sustain that reputation. . . • 
There are other points we had marked for comment, but we must content ourselves with 
heartily commending this new edition to the attention of the profession. It is seldom we 
come across a book possessing so much interest to the general reader and at the same 
time furnishing so useful a guide to the lawyer." — Solicitors^ Journal. 

'* The appearance of a second edition of this treatise does not surprise us. It is a 
useful book, well arranged and well written. A student who wants to learn the principles 
and practice of the law of extradition will be greatly helped by Mr. Clarke. Lawyers 
who have extradition business will find this volume an excellent book of reference. 
Magistrates who have to administer the extradition law will be greatly assisted by a 
carefiil perusal of * Clarke upon Extradition.' This maybe called a warm commenda- 
tion, but those who have read the book will not say it is unmerited. We have so often 
to expose the false pretenders to legal authorship that it is a pleasure to meet with a 
volume that is the usefiil and unpretending result of honest work. Besides the Appendix, 
which contains the extradition conventions of this country since 1843, we have eight 
chapters. The first is * Upon the Duty of Extradition ; ' the second on the ' Early 
Treaties and Cases ; * the others on the law in the United States, Canada, England, and 
France, and the practice in those countries." — Law Journal, 

" One of the most interesting and valuable contributions to legal literature which it 
has been our province to notice for a long time, is * Clarke's Treatise on the Law of 

Extradition.' Mr. Clarke's work comprises chapters upon the Duty of 

Extradition ; Early Treaties and Cases ; History of the Law in the United Slates, in 
Canada, in England, in France, &c., with an Appendix containing the Conventions 
existing between England and Foreign Nations, and the cases decided thereon . . , 
The work is ably prepared throughout, and should form a part of the library of every 
lawyer interested in great Constitutional or International Questions." — Albany Law 
Journal. 

The Times of September 7, 1874, in a long article upon " Extradition Treaties," 
makes considerable use of this work, and writes of it as " Mr. darkens useful Work on 
Extradition . ' ' 

In 8vo, 1876, price 8j., cloth, 

THE PRACTICE AND PROCEDURE IN APPEALS 

FROM INDIA TO THE PRIVY COUNCIL. 

By E. B. MICHELL and R. B. MICHELL, 

BARRISTERS- AT-LAW. 

" A useful manual arranging the practice in convenient order, and giving the rules in force in several 
Courts. It will be a decided acquisition to thoce engaged in Appeals from India." — Law Times. 



STEVENS &- HAYNES, BELL YARD, TEMPLE BAR, 



45 



PSACTICE OF C0H7ETANCING. 



TABLES 



In 8vo, price 2j, 6</., clotli, 

OF STAMP 



DUTIES 



FROM 1815 TO THE PRESENT TIME. 
By WALTER ARTHUR COPINGER, 



OF THE MIDDLE TEMPLE, ESQUIRE, BARRISTBK-AT-LAW ! AUTHOR OF " THE 

LAW OF COPYRIGHT IN WORKS OF LITERATURE AND ART," " INDEX 

TO PRECEDENTS IN CONVEYANCING," "TITLE DEEDS," &C. 



"Conveyancers owe Mr. Copinger a debt of 
gratitude ror his valuable Indftx to Precedents in 
Conveyancing : and we think the little book now 
before us will add to their obligations. Mr. Copinger 
gives, first of all, an abstract of the Stamp Act, 
2870, with the special negulations affecting con- 
veyances, mort^ges, and settlements in full. He 
then presents in a tabular fbnn the ad valorem. 
stamp duties on conveyances, mortgages, and 
settlements, payable in England from the ist of 
September, 1815, to the loth of October, 1850, and 
then tables oi ad valoretn A%^<ca payable oa.the 
three classes of instruments since the last-mentioned 
date, and at the present time : ammged very clearly . 
in columns. We cannot pretend to have checked 



the figures^ but those we have looked at are correct : 
and we think this little book ought to find its way 
into a good many chambers and offices." — Soli- 
citor^ journal. 

** This book, or at least one containing the same 
amount of valuable and well-arranged information, 
should find a place in every Solicitor's office. It is 
of especial value when examining the abstract of a 
large number of old title deeds." — Z,aw Times. 

"His T4i^s of Stamp Duiiesy from 1815 to 1878, 
have already been tested in Chambers, and being 
now publi^ed, will materially lighten the labours 
of the profession in a tedious department, yet one re- 
quiring great care." — Lavt Magazine Mtd Review, 



In one volume, 8vo, price 14?., cloth, 

TITLE DEEDS: 

THEIR CUSTODY, INSPECTION, AND PRODUCTION, AT LAW, IN 
EQUITY, AND IN MATTERS OF CONVEYANCING, 

Including Covenants for the Production of Deeds and Attested Copies ; with an Appendix 
of Precedents, the Vendor and Purchaser Act, 1874, &c., &c., &c. By Walter 
Arthur Copinger, of the Middle Temple, Barrister-at-Law ; Author of ** The 
Law of Copyright " and ** Index to Precedents in Conveyancing.' 



j> 



•( 



In dealing with* 'documentary evidence at 
law and in equity and in matters of conveyancing, 
including covenants for the production of deeds 
and attested copies,'^ Mr. Copinger has shown 
discrimination, for it is a branch of the general 
subject of evidence which is very susceptible of 
independent treatment. We are glad, therefore, 
to be able to approve both of the design and the 
manner in which it has been executed. 

"The literary execution of the work is good 
enough to invite quotation, but the volume is not 



large and we content ourselves with recommend- 
ing it to the profession." — Law Times, 

" A really eood treatise on this subject must be 
essential to the lawyer : and this is what we have 
here. Mr. Copinger has supplied a much-felt want, 
by the compilation of this volume. We have not 
space to go mto the details of the book ; it appears 
well arranged, clearly written, and fully elaborated. 
With these few remarks we recommend this volume 
to our readers." — Law JourttaL 



In 8vo, Second Edition, considerably enlarged, price 30$-., cloth 

THE LAW OF COPYRIGHT 

In Works of Literature and Art; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the Statutes Relating thereto, and 
References to the English and American Decisions. By Walter Arthur 
Copinger, of the Middle Temple, Barrister-at-Law. 

profession whose business is concerned with copy- 
right ; and deservedly, for the book is one of con- 
siderable value." — Solicitors* Journal, 

" Meanwhile we recommend Mr. Copinger 's 
volume as a clear and convenient work of reference 
on^ the many knotty points connected with the 
existing Law of Copyright, national and inter- 
national." — Notes and Queries, 



i( 



Mr. Copinger's book is very comprehensive, 
dealing with every branch of his subject, and even 
extendmg to copyright in foreign coimtries. So far 
as we have examined, we have found all the recent 
authorities noted up with scrupulous care, and 
there is an unusually good index. There are 
merits which will, doubtless, lead to the placing of 
this edition on the shelves of the members of the 
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Secoftd EditioHy in One large Volume, 8vo, price 42s., cloth, 

A MAGISTERIAL AND POUGE GUIDE: 

BEING THE STATUTE LAW, 

INCLUDING THE SESSION 43 VICT. i88a 

WITH NOTES AND REFERENCES TO THE DECIDED CASES, 

RELATING TO THE 

PROCEDURE, JURISDICTION, and DUTIES of MAGISTRATES 

AND POLICE AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY. 

With an Introduction showing the General Procedure before Magistrates 
both in Indictable and Summary Matters, as altered by the Summary 
Jurisdiction Act, 1879, together with the Rules under the said Act. 

By HENRY C GREENWOOD, 

STIPENDIARY MAGISTRATE FOR THE DISTRICT OP THE STAFFORDSHIRE POTTERIES ; AND 

TEMPLE C. MARTIN, 

CHIEF CLERK OF THE LAMBETH POLICE COURT. 



"A second edkion has appeared of Messrs. Greenwood and Maltin's valuable and 
comprehensive magistenal and police Guide, a book which Justices of the peace should take 
care to include in their Libraries."-— 5fl/«nfoy Review, 

" Hence it is that we rarely light upon a work which commands our confidence, not merely 
by its research, but also hy its grasp of the subject of which it treats. The volume before us 
is one of the happy few of this latter class, and it is on this account that the public favour will 
certainly wait upon it. We are moreover convinced that no effort has been spared by its 
authors, to render it a thoroughly efficient and trustworthy guide." — Law Journal, 

" Ma|[istrates will find a valuable handbook in Messrs. Greenwood and Martin's 
' Magistenal and PoUce Guide,' of which a fresh Edition has just been published." — The 
Times, 

'* A very valuable introduction, treating'of proceedings before Magistrates,and laigely of the 
Summary Jurisdiction Act, is in itself a treatise which will repay perusal We expressed our 
high opinion of the Guide when it first appeared, and the favourable impression then produced 
is increased by our examination of this Second Edition." — Law Times. 

*' For the form of the work we have nothing but commendation. We may say we have 
here our ideal law book. It may be said to omit nothing which it ought to contain." — 
Law Times. 

' ' This handsome volume aims at presenting a comprehensive magisterial handbook 
for the whole of England. The mode of arrangement seems to us excellent, and is well 
carried out." — Solicitors' Journal. 

" The Magisterial and Police Guide, by Mr. Henry Greenwood and Mr. Temple 
Martin, is a model work in its conciseness, and, so far as we have been able to test it, 
in completeness and accuracy. // ought to be in the hands of all who^ as magistrates or 
otherwise, have authority in matters of police." — Daily News. 

** This work is emifuntly practical, and supplies a real want. It plainly and concisely 
stales the law on all points upon which Magistrates are called upon te adjudicate^ syste- 
maticcUly arranged, so as to be easy of reference. It ought to find a place on every Justice^ s 
table, and we cannot but think that its usefuhtess will speedily ensure for it as large a sale 
as its merits deserve.^* — Midlaftd Counties Herald. 

" The exceedingly arduous task of collecting together all the enactments on the subject 
has been ably and efiiciently performed, and the arrangement is so methodical and precise 
that one is able to lay a finger on a Section of an Act almost in a moment. It is wonderful 
what a mass of information is comprised in so comparatively small a space. We have much 
pleasure in recommending the volume not only to our professional, but also to our 
general readers ; nothing can be more useful to the public than an acquaintance with the 
outlines of magisterial jurisdiction and procedure." — Sheffield Post. 
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Now publishedi in crowQ 8vo, price 4^., cloth, 

A HANDBOOK OF THE 

LAW OF PARLIAMENTARY REGISTRATION^ 

WITH AN APPENDIX OF STATUTES AND FULL INDEX. 

By J. R. SEAGER, Registration Agent. 

In 8vo, price 5^., cloth, post free, 

THE LAW OF 

PROMOTERS OF PUBLIC COMPANIES, 

By NEWMAN WATTS, 

OF Lincoln's inn, barrister-at-law. 



" Some recent cases in our law courts, which at 
the time attracted much public notice, have demon- 
strated the want of some clear and concise exposi- 
tion of the powers and liabilities of promoters, and 
this task has been ably performed by Mr. Newman 
Watts." — Investor's Guardian. 



" Mr. Watts has brought together all the lead« 
ing decisions relating to promoters and directors^ 
and has arranged the information in a very satisfac- 
tory manner, so as to readily show the rights of 
different parties and the steps which can be legally 
taken by promoters to further interests of new com- 
panies." — Daily Chronicle. 



In One Vol., 8vo, price 12s., cloth, 

A COMPENDIUM OF ROMAN' LAW, 

iFounlreft on tfje Institutes of Sustinian ; 

TOGETHER WITH 

EXAMINATION. QUESTIONS 

SET IN THE UNIVERSITY AND BAR EXAMINATIONS 

(WITH SOLUTIONS), 

AND DEFINITIONS OF LEADING TERMS IN TiIe WORDS 

OF THE PRINCIPAL AUTHORITIES. 

By GORDON CAMPBELL, 

Of the Inner Temple, M.A., late Scholar of Exeter College, Oxford; M.A. Trinity 
College, Cambridge; Author of "An Analysis of Austin's Jurisprudence, or the 



Philosophy of Positive Law. ' 

" Mr. Campbell, in producing a compendium of 
the Roman law, has gone to the best English works 
already existing on the subject, and has made ex- 
cellent use of the materials found in them. The 
volume is especially intended for the use of students 



who have to pass an examination in Roman law, 
and its arrangement with a view to this end appears 
very good. The existence of text>books such as 
this should do much to prevent the evil system of 
cramming." — Saturday Review. 



In 8vo, price 7j. 6^., cloth, 

TITLES TO MINES IN THE UNITED STATES, 

WITH THE 

STATUTES AND REFERENCES TO THE DECISIONS 
OF THE COURTS RELATING THERETO. 

By W. A. HAltRIS, B.A., Oxon., 

OP Lincoln's inn, barrister-at-law; and of the American bar. 



48 



STEVENS cr» HAYNES, BELL YARD, TEMPLE BAR, 



INDEX 

TO THE NAMES OF AUTHORS AND EDITORS OF WORKS ENUMERATED 

IN THIS CATALOGUE. 



Aldred (P. F.)» page 21. 
Argles (N.), 32. 

Baldwin (E. T.), i5- 
Banning (H. T.), 42. 
Barton (G. B.), 18. 
Belle WE (R.)i 34« 
Braithwaite (T. W.), 18. 
Brice (Seward), 9i 16. 
Bromfield (S. W.), 40- 
Brooke (Sir R.)f 35' 
Brown (Archibald), 20, 22, 26, 33. 
Browne (J. H. Balfour), 19. 
Buchanan, (J.)f 38. 
Buckley (H. B.), 17- 
BucKNiLL (T. T.). 34i 35- 
BUSHBY (H. J.)i 33- 

Campbell (Gordon), 47. 
Campbell (Robert), 9, 40- 
Chalmers (M. D.), io* 
Clarke (Edward), 44- 
Coghlan (W. M.). 28. 
Cooke (Sir G.1, 35- 
Cooke (Hugh), 10. 
Copinger (W. a.), 4O1 42, 45- 

Corner (R. J.)» io- 
Cunningham (H. S.), 38, 42. 
Cunningham (John), 7. 
Cunningham (T.)i 34- 

Daniel (E. M.)» 42. 
Deane (H. C), 23. 
De Wal (J.), 38. 

DOUTRE (J.), 18. 

Edwards (W. D.% 39- 
Elgood (E. J.), x8. 
Emden (A.)i 8. 
Evans (G.)> 32- 

Finlason (W. F.), 32. 
Flaxman (A. J.)» 43- 
FooTE (J. Alderson), 36. 
Forsyth (W.), M- 
Gibbs (F. W.), 10. 
GODEFROI (H.)» 14- 
Greenwood (H. C.)» 46. 
Griffith (T- R)» 40- . 
Griffith (W. Downes), 6. 
Grotius (Hugo), 38. 

Hall(R. G.), 30. 
Hanson (A.), 10. 
Hardcastle (H.), 9» 33* 
Harris (Seymour F.), 20, 27. 
Harris (W. A.), 47- 
Harrison (J. C.)» 23. 
Harwood (R. G.), io- 
Hazlitt (W.), 29. 
HiGGixs (C), 12, 30. 
Houston (J.)> 32. 



Indermaur (John), pj^e 24, 25, 28. 

Jones (E.), 14. 
OYCE (W.), II. 

Kay (Joseph), 17. 
Kelke ( W. H. ), 6. 
Kelyng (Sir J.), 35. 
Kelynge(W.), 35- 
KoTzfc (J. G.), 38. 

Lloyd (Eyre), 13. 
Locke (J. ), 32. 
LoRENz (C. A.), 38. 
LovELAND (R. L.), 6, 30, 34, 3S 

Maasdorp (A. F. S.), 38. 
March (John), 35. 
Marsh (Thomas), 21. 
Martin (Temple C), 46 
Mattinson (M. W. ), 7. 
May (H. W.), 29. 
Mayne (John D.), 31, 38. 
Menzies (W.), 38. 
Mickell(£. B.), 44* 
Moriarty, 14. 

0*Malley(E. L.), 33. 

Peile (C. J.), 7» 
Pemberton (L. L.)f 32 > 

Reilly (F. S.), 29. 
Rinowood (R.), 1$, e9» 
Robinson (W. G.), 32. 

Savigny (F. C. Von), 20. 
Seager (J. R.)» 47' 
Short (F. H.), id, 41- 
Shortt (John), 14. 
Shower (Sir B.), 34- 
Simmons (F.). 6. 
Simpson (A. H.)» 43- 
Smith (Eustace), 23, 39. 

Smith (F. J.), 6. 
Smith (Lumley), 31. 
Snell(E. H. T.), 22. 

Tarrant (H. J.)» M- 
Tarring (C. J.)» 26, 41. 
TaswelL-Langmead, 21. 
Thomas (Ernest C), 28. 
Tyssen (A. D.), 39- 

f 

Van der Keesel (D. G.), 38. 
Van Leeuwen, 38. 

Waite (W. T.), 22 
Walker (W. G.), 6, 18, 43- 
Watts (C. N.), 47- 
Whiteford (F. M.)j 20. 
Williams (S. E.), 7« 



LONDON : BRADDURY, AGXEW, & CO., PRINTERS. WHITEFRIARS, K.C. 



P-i 



